New England Environmenta Streamlining Group

Condstent Interpretation of Regulations
March 31, 2000

Action Plan

Formation of a Regiona Subcommittee for the development of a uniform process which dl Federd
permitting and funding agencies deem acceptable to satisfy the requirements of NEPA, Section 106,
Section 404, and Section 4(f).

Conduct a survey with each State DOT to find out instances where there are inconsistent interpretation
of regulations by decison making Federd agencies.

Summarize inconsstencies or areas of commonality with respect to implementing the procedures of
NEPA, Section 106, Section 404, and Section 4(f).

Provide recommendations in the form of Memorandum of Agreements, policy revisions, and/or
regulatory changes to facilitate streamlining the environmenta process so as to dlow, where possible,
one NEPA or other environmenta related process document prepared by the designated lead agency to
satisfy the requirements of dl Federd permitting and funding agencies.

Resources

FHWA Divisgon Officesin New England - one representative each
USCG Firgt Didtrict - Gary Kassof

FTA Region One - Peter Butler

ACOE New England Didtrict - Chris Godfrey, K. Adams

EPA Region One - Tim Timmerman

State DOTsin New England - one representative each

FHWA Eastern Resource Center - Dave Gamble

Timdine

Formation of committee April - May, 2000
Survey each State DOT June - August, 2000
Summarize inconsstencies September, 2000
Review and comment October, 2000

Find Recommendations November, 2000



- Action Plan -
New England Environmental Streamlining
(Section 106)

(First cut by Robert Dirks, dated February 23, 2000)
(Revisons by DJ Berman, March 1, 2000 )
(Revisons by DJ Berman, March 3, 2000)

(Revisons by team, March 31, 2000)

Problem Statement - Lack of agency guidance has led to inconsistent gpplication of 106 regulations
and oversght leading to poor cooperation and potentia for abuse of the process and litigation.

Action Items

Develop agency guidance

Pursue dternate procedures

Explore funding Advisory Council of Historic Preservation (ACHP) for FHWA work
Deveop programmatic agreements (both nationdly and localy)

Egtablish qualified 106 personnd at resource centers

Develop NHI sponsored 106 training course

Devdop Agency Guidance

The new Section 106 regulations were published in the Federal Register on May 18, 1999 and went
into effect on June 17, 1999. The new regulations replace the existing regulations and changes some
requirements and adds new requirements that Federal agencies must ensure are met in carrying out their
undertakings. The regulations identified in 36 CFR 800 are written for al Federal agencies, therefore,
the procedures are generd in nature. The ACHP has been very good about providing genera guidance
about the Section 106 process, but FHWA should provide some guidance to the field offices that are
specific to FHWA and the state DOT:=s.

There are many procedura and policy questions about how to implement the new regulations that
should be addressed on aNationd basis so the field offices can congstently implement them. The
following are afew examples:

@ How should the 106 process be initiated and by whom?

2 How should the local government be consulted with &t various stages of the 106 process?
3 How should other consulting parties be identified?

4 How are tribes identified from outside of the date that may have an interest in ahistoric



resource that is of religious and culturd sgnificance?

) How much archaeology work is required to be done at the draft environmental document stage
for amulti-alignment project?

(6) Does data recovery of an archaeological resource automaticaly condtitute an adverse effect on
that resource ? What and when is a 4(f) resource impacted?

@) When and how should phased identification and evaduation be done, including archaeology?

The new regulations have been in effect now for goproximately eight months and FHWA (field and HQ)
should now have a good understanding where the areas of concern are regarding lack of guidance. Our
team recommends that the FHWA formulate a series of Questions and Answer's (Q&A) that explain
some of the questions people have in implementing the new regulations. FHWA should query the State
DOT:s, fied offices (Resource Centers and Divisons) to get input from them as to what are the
problem areas and coordinate the Qs & A:s with the Advisory Council. This Q&A should be
published as a draft so input can be used in findizing it. The find verson should be published no later
than December 31, 2000.

Pursue Alternate Procedures

The new regulations allow federal agencies to develop dternate procedures for processing and the
protection of Historic Properties. Unlike programmatic agreement where agreed upon

Acategories A of projects are exempt from review, dternate procedures alow afedera agency to
discharge certain activities to a state agency such as the State Highway Agencies (SHA:s). Currently,
only HUD is dlowed to discharge its responsbilities to a state agency. Proposed Alternate procedures
require approva by the Advisory Council on Historic and are then published in the Federd Regigter for
public comment. Such procedures could provide a much more sgnificant role for the SHPO who we
believe to be the one of foremost authority for identifying historic properties as well for assessing effects
of proposed activities on historic properties.  Our team recommends the FHWA Office of Human
Environment develop an Alternative Procedure with the ACHP, AASHTO, and the Nationa
Conference of SHPO:=s that dlows certain actions to be taken by SHA:=s. Thistask should start
immediately and could be done by December 31, 2000.

Explore funding the ACHP for FHWA work

These additional guidance and procedures will need to be developed by FHWA headquarters. The
office that would be respongble for thiswork is the Office of Human Environment. In fact, thereisonly
one person in that office with direct historic preservation respongbilities.

In light of this staffing Stuation, our team recommends FHWA explore funding a position a the ACHP



or FHWA HQ for a period of one year (extendable a one year increments). The duties of this person
would be to assst FHWA in developing guidance and policy on implementing Section 106, work as an
agency resource to answer questions, maintain policy information and provide technica assstance. That
person would actudly work with the FHWA Office of Human Environment and be assisted to ACHP
thru an interagency agreement. The estimated cost of this podition (including miscellaneous costs) is
$80,000 and should be filled as soon as possible. An dternative could be to assign the ERC person on
arotationd assgnment to HQ.

Devedop programnmatic agreaments (both nationaly and locdly)

Programmatic agreements (PA) can greetly streamline the Section 106 process. The new Section 106
regulations adlow certain Aprograms or category of undertakings{ to be exempt from the Section 106
process where the Apotentid effects are foreseegble and are likely to be minimd(. Also, the new
regulations dlow for programmatic agreements when the effects are smilar and repetitive, multi-State or
regiond. National Programmatic Agreements require approva by the Advisory Council on Historic
Preservation and are then published in the Federd Register for public comment. Loca Programmatic
Agreements dso require gpprova by the Advisory Council on Historic Preservation, but do not go thru
the Federd Regigter for public comment.

Our team recommends the FHWA Office of Human Environment;

@ develop aNationd PA with the ACHP and the Nationa Association of SHPO:=s that exempts
certain programs or categories of undertakings. Thistask should start immediately and could be
done by December 31, 2000.

2 canvas the States to determine what PA:=s are currently in use and summarize each PA (1
paragraph) and published this on the FHWA website (with PDF copies available for
downloading). Thiswould dlow those States that are developing their own PA to quickly find
what the rest of the country is doing and take the best eements from each. Thistask could be
done by September 30, 2000.

3 develop sample PA:=s that establishes an automatic ANo Historic Properties Affectedd for certain
types of projects with certain mitigation. Examples are Transportation Enhancement projects,
historic bridges, recreationd trails, etc.. Thistask could be done by September 30, 2000.

Edtablish qudified 106 personnd at the Eastern Resource Center

FHWA should ensure the resource centers are staffed with personnel that have an intimate knowledge
of the Section 106 process and have a keen understanding of historic preservation issues as they relate
to transportation. We suggest ERC staff participate in FHWA headquarter=s efforts regarding historic
preservation as recommended. Also, we suggest they develop atechnica assistance program regarding
programmiatic agreements (PA) and streamlined procedures. We foresee the ERC gaff as being able to
provide vauable input to States in developing their own procedures and agreements.



Develop NHI sponsored 106 training course

Currently only one NHI course on historic and archaeology preservation (NHI-14211) exists. The
NHI course handbook states Course 14211 is being Arevised for Fall 20000 which leadsthe team to
believe that it isbeing revised to reflect the new regulaions. The team recommends a series of course
be devel oped to provide guidance within FHWA and States on different aspects of the 106 program.
For example an mini 4 hours overview course could be devel oped for managers and executives.
Another course could be developed for sengitivity training concerning Native American issues.

Respectfully submitted by:
MaryAnn Naber - ACHP
Dan Berman - FHWA - Rhode Idand
Jm Elliott - Mass - Highways
Rob Skora- FHWA - Vermont

Timetable
December 31, 2000



NEW ENGLAND ENVIRONMENTAL STREAMLINING
ACTION PLAN

EARLY IDENTIFICATION AND ENGAGEMENT OF STAKEHOLDERS

PROBLEM STATEMENT

The inadequacy of early identification and continual engagement of al stakeholders (including the public,
MPO:s, resource and regulatory agencies and Section 106 consulting parties) resultsin:

Issues and concerns not being fully identified to al parties (including the State DOT=s and USDOT)
and condgdered in the planning and project development process

Overdl inefficiency and conflictsin the project development process
Difficulty for stakeholdersto identify and baance priorities and resources

ACTIONITEMS

Expand interagency work group membership by adding representatives from the following parties:
natural resource/regulatory agency, State DOT (minimum one), local DOT (minimum one), FHWA
Divison Office (minimum one), MPO, and trangt operator.

Provide for sharing of best practices reated to early identification of stakeholders and their
sugtained involvement in trangportation project development. Potentid work products could
include: guidance papers, web-based databases, CD ROM and other information sharing
mechanisms. God of outreach and education process would be to make stakeholders aware of the
importance of their early involvement in the transportation planning process and to dlow for better
baancing of resources, thereby minimizing potentia conflict.

Identify training needs among al parties and develop and/or recommend delivery options,
maximizing available training resources.

SCHEDULE

Expanson of interagency work group April 2000

Explore partnering possihilities with other streamlining efforts April - June 2000
Prepare draft best practices material September 2000

Review and comment on draft best practices materia by NE Work Group October 2000



Release final best practices materid November 2000
|dentify training needs and ddlivery options September 2000

Presented March 7, 2000 by Peter Butler, Nancy Dutton, Dave Gamble, and Duane Scott.

ENVIRONMENTAL STREAMLINING

Timely Dispute Resolution

Problem Statement:  The State and Federal Transportation and Resource Agencies often cannot reach
agreement at critical decision points/stages in project development, resulting in
increased project costs, erosion of public trust, inefficient use of limited staff
resources and ultimate delay in implementing needed transportation improvements for
the public.

Solution Statement:  Establishing a consistent resolution process whereby disputes are elevated to
appropriate higher authority positions within the regiona organizationa structures of
the agencies, with defined time frames for decisions to be rendered and documented,
will save money and personnel resources, reduce delays in implementing needed
transportation improvements and promote public trust in the process and the involved

agencies.
ACTION PLAN
Action/Step(s) Target Date

1. Add Mass. Highway Dept., VTAOT, MEDOT and FTA representatives to team Mar. 7, 2000

2. Draft Timely Dispute Resolution Process Agreement May 1,
2000

Team drafts agreement, addressing mechanism for invoking process, timeframes
for decisions at each elevation level and formal procedures for documentation of
decisions May 1, 2000

3. Identify Federal/State/Regional Agencies to be included in timely dispute resolution process
May 1, 2000

For all agenciesincluded in timely dispute resolution process, identify first and second
levels of elevation May 1, 2000

Team drafts letter to agencies, citing examples of issues subject to elevation Apr. 1, 2000



State Transportation Agencies Environmental Managers confirm
State/Regional Agencies participation and elevation levels May 1, 2000

Federal Highway Administration team representative confirms

Federal Agencies participation and elevation levels May 1, 2000

4. Establish mechanism for invoking the process Sep. 1, 2000
Establish time frames for decisions at each elevation level Sep. 1, 2000
Establish formal procedures for documenting decisions Sep. 1, 2000

Team distributes draft agreement to participating agencies for review Jun. 1, 2000

ACTION__PLAN (Cont.)

Action/Step(s) Target Date

State Transportation Agenciess Environmental Manager sFHWA Division
Officess representatives host resour ce agencies meetingsin each state to
address elementsin the process, as outlined in draft agreement Sep. 1, 2000

5. Revise agreement, to reflect input from resource agencies, and circulate for approval Oct. 1,
2000

6. Adopt process when approved by al participating agencies Nov. 1, 2000



TEA-21 Streamlining

Draft Better Scoping Action Plan
March 30, 2000

Actionsto be completed by work group

é Compile and summarize information from each New England DOT/FHWA office regarding
existing scoping procedures (Action 1)

é |dentify stakeholders who should be involved in efforts to improve scoping for trangportation
projects (Action 2)

ée Develop a sakeholder survey concerning scoping (this may include sharing the results of our
andysis of what the six New England states are doing) (Action 3)

é Survey identified stakeholders (Action 4)

é Record responses and compile results. Distribute results to each team member (Action 5)

é Analyze responses and discuss within work group setting (Action 6)

é Present results to stakeholders (from Action 1) for review and input on how the results should
be implemented on aregiond or state by state basis (Action 7)

é Summarize stakeholder feedback (Action 8)

ée Work group follow up meeting to discuss stakeholder feedback and develop a course of action
to improve scoping (Action 9)

é Work group to describe the results of the andysis to the TEA-21 group at large including
presentation of arecommendation (Action 10)

Timdine

Develop summary of existing scoping procedures for six New England states Mid May



|dentify stakeholders, develop and implement survey, compile results Late July
Discuss results and present to stakeholders for comment Mid Sept
Work group follow-up meeting to develop course of action Mid Oct

Presentation of work group resultsto group at large Mid Dec



