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Overview

The Fish and Wildlife Coordination Act (FWCA), as amended, proposes to assure that fish and wildlife resources receive equal consideration with other values during the planning of water resource development projects. The FWCA was passed because goals of water-related projects (e.g., flood control, irrigation, navigation, hydroelectric power) may conflict with the goals of conserving fish and wildlife resources. Conversely, developers can design water development projects to enhance the quality and enjoyment of fish and wildlife resources if such goals are incorporated into project plans.

The FWCA is written in broad and general language, which allows a continuing interpretation to reflect changing needs and conditions. The FWCA is known as a “permissive law” because the acceptance of conservation recommendations is not mandatory with decision-makers. Interpretation of the Act has varied among and within agencies and, in the view of the environmental community, has tended to lag behind the changing desires and viewpoints of the public. 

The Act has assured fish and wildlife management people of procedural opportunities to present their recommendations and to argue for those recommendations in the national water development programs.

Legislative History

The FWCA was enacted on March 10, 1934. The FWCA authorized the Secretaries of Agriculture and Commerce to provide assistance to and cooperate with Federal and State agencies to protect, rear, stock, and increase the supply of game and fur-bearing animals, as well as to study the effects of domestic sewage, trade wastes, and other polluting substances on wildlife. 

The amendments enacted in 1946 require consultation with the U.S. Fish and Wildlife Service (USFWS) (and the National Marine Fisheries Service due to later agency changes) and the fish and wildlife agencies of States where the “waters of any stream or other body of water are proposed or authorized, permitted or licensed to be impounded, diverted…or otherwise controlled or modified” by any agency under a Federal permit or license.
 Consultation is to be undertaken for the purpose of “preventing loss of and damage to wildlife resources.”

The 1958 amendments added provisions to recognize the vital contribution of wildlife resources to the Nation and to require equal consideration and coordination of wildlife conservation with other water resource development programs.

FWCA and NEPA

Early judicial decisions construing the 1958 amendments led some to think the FWCA would be elevated to a prominent position in federal wildlife law. In Udall v. Federal Power Commission
, the FWCA was invoked to support the conclusion that the Federal Power Commission had failed to explore and evaluate adequately the likely effects of a proposed dam on the Snake River.

The National Environmental Policy Act (NEPA) was enacted two years after the Udall decision. NEPA was originally proposed as an amendment to the FWCA, but was instead enacted as an independent directive to all federal agencies to consider and evaluate the impacts of all major actions “significantly affecting the quality of the human environment.”

The early case law after NEPA was enacted is not clear as to the relationship between NEPA and the FWCA. Early cases interpreted the two statues as having independent requirements; however, later cases concluded that compliance with NEPA constitutes compliance with the FWCA. Several commentators have suggested that equating the FWCA with NEPA may not withstand critical scrutiny.

Several years later, in 1978, the Supreme Court concluded that NEPA’s requirements were essentially procedural, rather than substantive. Many in the field argue that the courts should reexamine whether compliance with NEPA necessarily constitutes compliance with the FWCA as well.
 The argument is that the FWCA’s requirements suggest a substantive component. Additionally, the FWCA’s central objective, that wildlife conservation receive “equal consideration” with other features of water resource development programs, also implies that Congress did not intend absolute discretion.

Despite the above arguments, courts have continued to conclude that compliance with NEPA constitutes compliance with the FWCA and have been unwilling to recognize that the FWCA imposes substantive obligations on development and licensing agencies.
  The courts also have not clearly defined the requirements the FWCA imposes on the Fish and Wildlife Service and the National Marine Fisheries Service.

The FWCA Requirements Today

As discussed previously, the interpretation of the FWCA and its requirements has varied among and within agencies.  The following paragraphs discuss the USFWS and the U.S. Department of Energy’s (DOE) approach to the FWCA.

The USFWS’s interpretation of the FWCA is provided in a 1980 paper, Issues in Fish and Wildlife Planning: Water Resources Planning Under the Fish and Wildlife Coordination Act. The USFWS states that “(T)he FWCA in effect amends, conditions, or supplements other Federal laws and is thus closely linked in its application and interpretation. It is similarly linked to Federal planning standards and procedures. Because of this, interpretations tend to be flexible and evolve, adapting to changing situations.”

The DOE provided information regarding their interpretation of the FWCA on a DOE website.
 The FWCA authorizes the Secretary of the Interior to provide assistance to and cooperate with federal, state, and public or private agencies and organizations in the development and protection of wildlife resources and habitat; make surveys and investigation of the wildlife in the public domain; and accept donations of land and funds that will further the purposes of the Act.

The FWCA requires agencies to consult with the USFWS when it plans to conduct, license, or permit an activity involving the impoundment, diversion, deepening, control, or modification of a stream or body of water. The Act also requires consultation with the head of the state agency that administers wildlife resources in the affected state. The purpose of this process is to promote conservation of wildlife resources by preventing loss of and damage to such resources and to provide for the development and improvement of wildlife resources in connection with the agency action.

Although the recommendations of the Secretary of the Interior and state officials are not binding, the federal agency must give them full consideration. Furthermore, any reports and recommendations made by those officials become an integral part of any report prepared by the responsible federal agency when seeking authorization for the water-resource development project. Such a report must also include an estimate of the wildlife benefits or losses to be derived from the proposed project and a description of the conservation measures the agency finds should be adopted to obtain maximum overall project benefits.

The FWCA also authorizes the Secretary through USFWS and the Bureau of Mines to investigate and report to Congress on the effects of domestic sewage; mine, petroleum, and industrial wastes; erosion silt; and other pollutants on wildlife and to make recommendations for alleviating their effects.
 

Two general types of activities exempt from the Act are (1) water impoundments with a surface area of less than ten acres and (2) programs for land management and use carried out by the federal agencies on land under their jurisdiction.
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