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DEPARTMENT OF THE INTERIDH Act'n :nnauilalus‘un procesy by ;ﬂd by the ‘JE?I!]Am:r:d_q-mm s
implementing the interagency inits & Federal agency or an
Fizh and Wildtife Servics cooperation reguiremants of section 7 involvad permit or licengg lP]:Ilil:-I:IIJ'JI.
[50 CFR Part 402, 1978 rule”). The after imitiation of conawltation, trom
DEPARTMENT OF COMMERCE consuitation process is designad o making an irreversible or irretrievable
National Ocesnic and Atmaspharie assis! Federal agencies in complying cammitment of rrsnurces which wayld
Admintatration with the requirements of soction T and foreclose the adoption al nny reasanable
provides such iﬁn:iﬂ with advice and  and prudent alternatives.
50 CFR Pert 402 guldence fram the Secretary on whether Perhaps the mast significant part of
an actiofl complios with the substantive the 1978 Amendmants was the creation
Interagency Cooperation— requirements of soction 7 of the Endungered Specing Committes,
Species Act of 1573, as The Socretaries of the Interor and which iy suthorized to grant exemptionn
Amended; Final Rule Commerce (the “Secretary”] share

AGEMCIES! Fish pod Wildlfs Service.
Interior: National Marine Fisharies
Srrvice, National Deegnic and
Atmmaspherie Administralion,

EfEE

AcTion; Final rule.

sutamany: This fina] rulemaking
establishes the procadural regulations
RBUVEMIng inleregency cooperabion
ender section 7 of the Endangered
Species Act of 1973, us amended [the
“Act”]. The Act requires Federal
agencies, in consultation with and with
the ssatstance of the Secrataries of the
Interior and Commerce, |0 insure that
their sctions are not likely 1o jeapardize
the continued exlatensy of endangerad
or threatened species or result in the
destruclion or adverse modliication of
the critical habitat of such species. The
Endangéred Species Act Amendments of
1978, 1978, nnd 1982 [the
'szlndmr.nll"‘.l changed thrF
fonauitalion requiremenis of section 7.
This final rulemaking amends the
Existing rules governicg secticn 7
consultation by implementing the
chenges requized by the Amendments
and by incorporating cther procadural
changes designed to improve
intsragency cooperation.

EFFECTIVE DATE: July 3 1085,

FOR FURTHER MFORMATION CONTACT:
Marvin E. Masiarty, Acting Chiel, Office
of Endangered Species, U.gu Fish and
Wildlife Servior, Departmant of the
Lnterior, Washington, D.C. 20240 (703-
352771 or Charles Kamells,
Protecied Species Division, Office of
Protecied Spocies and Hahitat
Conservation. Nationa! Marine Figheries
Service. National Ocesnic and
Atmospheric Administration,
Department of Commerce, Washington.
D.C. 20235 [202-834-7461).
SUPFLEMENTARY IMEONMATION

Background

On January 4, IEIl.ibite H-p:[rl:mtnl af
terior, through the Uniiod States
Fish gad Wildlifs Barvice [FWS], und
the Department of Commeaece, theaizgh
the National Marine Fisharies Service
) established procedures for the

b

responsiilities for conducting
consiltations possuand to section 7 af
the Act. Generally, marine species are
under the jurisdiction of the Secretary of
Commarce and all other spocies are
under the jurisdiction of the Secretary of
the [merior. Authorily to canduct
consultatinng has been delegated by the
Sacratary af the Interior to the Dirpcior
of the FWS and by the Gecralsry of
Commerce to the Azsistant
Administrator for Fisheries, NMFS,
Mational Ooeanle and Atmospheric
Administration.

Sectien P[a)(1) of the Aet nothorizes
Federal agencies. in consultation with
and with the assistence of the Secretary
of the Intersor or Commerce. depending
on the species involved, 1o wtilize thelr
resources in furtherance of the purposes
of the Act by carrving oul programs for
the conservation of endangersd species
and threatened species (“listed specien™)
listed pursuant to section 4 of the Act

Section 7{a)[2} of the Act requires
Federal agencies, in consullation with
and with the ssslstance of the Secretary,
Io Insure that eny sction suthorized,

or carried ont by such agency s
not lkely to jecpardize the continued
wxistence of any listed species ar rewuli
in the destruction or adverse
modification of habitat of such spacies
which has been designated as critical
(“critical kabitat]. Although Federal
sgency suthority and responeibifity
under section 7 have remained virtually
Intset from the 1573 Act, the
Amendments made significant
proceduaral changes in the section 7
consiltation procedurss.

The 1978 Amendments formalized the
procass for the issaance of the
Secretsry's opinion | "Blclogical
opiniona”), and required that the opinion
include “reanonable and prodent
allarnatives” in cases whepumthu
proposed Federal action, in the opinion
af :ﬁ:lsamtw. would jeapardize the
continued exinlence of & [isted apacies
or result in the dostruction or adverss
madilication of its critical habitat The
1878 Amendments also added section
7(el, requiring the preparation of
binlogical assessments tn appropriate
Inatances. seciion 7d} o the Ak, ulen

from the requiremenis of section 7(a)(2]
in appropriate cases, Kegulations
governing the submission of pxemplion
applications and consideration of such
applications by the Endangered Species
Commities are presently codified &1 50
CFR Farts 450453, Although this final
tule on consullation procedures doos nat
deal directly with exemptions, gond
fuith adherence to the consultation
requirsments of sectlan 7 is & statulary
precuquisite for entry inlo the exemphion
process.

The 197% Amendmants slightly altered
ine Federsl agency's subslantive
obligation under section 7(a){2) from
mauring thal its action “does nol
jeoperdize” listed apecies or adversely
medify ihe critical habliat of such
Spercien o inpuning that ils ection “is noi
likely to jeopardize™ such species or
critical hubited. Congress expressly
provided ihat the consultation and
resuliant binlogical opinion be based
upon the "beal sciontific and
commercicl dots available.” These
changes meds the consuliation process
mote flexible and established a
measoneble inflormation standard to be
followed by the NMFS end FWS [the
“Sarvice”) and other Federal ngencies.
The 1878 Amendmenis added a
requirement that all Federal agencios
confer with the Secretary on all nctions
that are [kely 1o jeopardiza the
continued existonce of proposed specivs
or resul in the destruction or edverss
modification of proposed critical
habiar

The 1982 Amendmaents alsa
entablished sevaral new processes
under section 7. Firsf, @ naw subacction
7{bl{4) allows for the issuance of an
“incidentsl take statement™ slong with a
biological opinion. This “incidental take
statement” operates to exempt the
Federal agency and any permit ar
license applicant involved from the
gaation 8 “taking” prohibitions under the
Act if the subsequent implemaontation af
the pction is consistent with the terma
end conditions of the incidental tnke
stalement.

Becond, the 1882 Amendmentis
provide an opportunity for permll or
liconse applicant involvement 1o all
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phases of the consuliation pracedures. A
proapactive permit or lcense applicant
may request Federa] agoncies (o initiste
consuliation in advance of filing for any
needed license or permit, if they have
reason o belisve that their proposed
aclions may affect listed species or
criticel habitar, This new provision
under s#aiion T(al{a), for “early
consultation™ allows a prospective
applizant the cpportunity to discover,
and attempt ta resolve, poiential
endangered or threatenod species
conflicts early in the planning stage of
thet proposed sction—a time af which
altrrations In project plans could
involve much |ess expense and delay.
~ Further invalvemon! of the spplicant
ir the consultetion procedures i
provided by the requirement that the
applicant be involved in time
exiensions, Congress amended seciion
Fle) to require the Federal agency 1o give
wirillen notice to the spplicant
explaining why anv extension of the
biological assessment deadline is
ne¢cied. If formal cansultation under
section 7{a)(2) (s extended by the
Servicw and the Federal agency for up 1o
60 days. the Service must provide the
applicant with a written explanation of
the reasony forexiension. Any
extension past 60 days must be
approved by the spplicant. Cleary, the
permil or license applicant plays an
activa role in the consultabion process.
The final rule recognizes this increased
role of the applicant while retaining the
regiziremant thet formal communications
Maw botwean the Federa) agency and
fhe Service during the consultation
process.

In order fo implement these
Amendmens 1o section 7 and to
otherwise improve the interagency

cooperailon process, the Service
D'U'Ugl'afr!'l:l ¥ peoposed rule on june 249,
1983 (48 FR 20090-30004]. Although the
Servica eriginally specified & ay
somment pariod for these revised
section 7 regulations, the commeni
perind was extended until September 30,
1943, Tha Service recelved
approximately 70 comments from ather
Foderal agenaies, State governmental
ARENCIEs, privals organizations, and
other individuale and sntities on the
praposed rule.

After caroful conslderation of these
commenta the Service has modified the
rogulations 1o clarify the consultation
process and fo improve the overall
organization of the regulations. These
technicel changes are more fully
explained in the section-by-section
dnalysis below end were mads 1o
‘coommadale concerns raised  the

ublic comments,

General Commenta

The mejority of the cemmenta
received on the proposed rule focased
oo particular reguintory provisions or
cantepts. These apocific comments ars
discussed in the secton-by-section
nnabysiv. Howgver. several commenlars
expresaed goneral concerns with the
proposed rule or addressed matiecs that
went beyond the scope of the propasal.

These general comments ra::g:g from
praise ll:;r the L‘nu:pupenlsi:enaaa of the
proposal to ariticiam for the proposal’s
alleged failure to require the lavel of
mnalysls and protection mandated by
the Al The Service boliaves that this
final rule propecly and accurstely
Implements the Amendments to the Act
and affords the peotection mandated by
sectiton 7,

The House of Rapreseatatives
Commities on Merchent Marine and
Fizheries ["House Committee"], which
oversees the implementation of the Act,
submitied comments on tha sed
rile. The Commities cammended the
Sarvice in its efforts 1o tranalaie
complex legislation into agency policy
and noted specific areas that it believed
did not conform o the lenialative intent,
These matters have been clarified in the
final rule,

Diae commenter was concermed thal
the proposed rule confused the informal
[esnmundatory) consaltation
componenis with the formal [required)
componenta of the consulislion process.
To clarify this matter, the Serdice has
distinguished aptianul procedures from
required procedures in the final mle: For
example. the conference procedures
[§402.19) are reguired far Faderal
actions thal are likely o |sapardize
proposed species of proposed oritical
habitat and the formal congultation
procedures [§402.14) are cequired for
ections thet may affect lisied species or
critical habirat Additianully, biclogical
paseasments [§402.12] are roquired for
"major conatruction activities.” Early
consultation [§ #02.11) and infermal
consultation [§802 13} are aptiomn|
procedures and are cleardy designated
ap such in the fnal mle

Contermed about increased
paperwork burdens and potennal ume
cammiltnents reaulting from tha
proposal, one commenter complatned
thit the proposad rule is burdenssma,
unnecessary. and unecceptable. The
commenter noted thai additionsl
protection for lined speciea or teir
habitat would not resull from these
elleged increases in administrative

nd, ond it urged that currently used
proceases b malntained. The Servics
emghasizes that the propozal was no
intendad to increase in any way tha

paperwork burden of Faderal agencies
ar any other participant in the
consiltation process. Moreover. the

of the proposal was o
impiement the Amendments o the Act
in such a way as to streamling the
consultation process while maintaining
the pretections afforded spacies under
seztion 7, The concern of the commenter
has besn addressed to the exteni
possible by the Sarvice's effort to clarify
tha consuliation process in this final
rule. Becanse section 7 imposes certain
requiremeanis on Federal apencien. any
burdens recognized in thia final rule are
& cresture of stetutory law ea
implamented by these regulations.

Two commenters asseried that the
Act profects hebita! only when i1 15
designated as the oritical habite: of &
listed species and, therefore, 1he Service
must identify areas of critical kebitat for
nll listed species to assure sdequate
protection, I is true thai the Service has
not designated critical habitat Tor all
listed species, Thé Service has
consistently teken the position that 11 Ls
not prudent to designate criticel habita
for & species If to do so would increass
the n'aE that the species might be taken
or would otherwise not benefit the
species. See 50 CFR 424.12(a), However,
the commenters ignore the fact thai
section 7 protections attack to both
desigmated critical habital and fo each
individunl of a listed species within the
jurisdiction of the United Biates or on
the high sean. An acton could
jeopardize the continued exisience of 4
listed species through the destruction or
adverse modification of its habilat,
regardiess of whelher that habilat has
heen desipnoted as “gritical habiat”
Thus, the failuse of the Serdee 1o
designale critical kubitat for a given
spesies does ot automatically mean
that it kabitat is withoul protection,

Twao States commented thal Federal
agencies charged with implomenting the
Act should recognize and cooparate
with the Siates in resclving water
rescurce issnes within the context of
pection 7, Conaiaten! with the
Department’s “good neighbos” policy,
one commenter encouraged the Secvico
to actively include affected Staten n any
consaliation process. The Service
intends io cooperate with al! State and
local egencies 1o resolve waler resource
iazues consislent with the requirements
of the Ak The Service stands ready ta
receive any and all camments, data, or
other input from any allected States that
are (nterested inn pariicolar secton 7
consultation. However, camsuliation
1akes place between the Service, the
Federal agency and, where applicable a
Frderai permit or licenss applicant
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Bevoral commenters stated that the
propoadl goes beyond the scope of the
Aot thereby placiag unfustifisble
burdens on applicants and Fadaeal
agencies. They claimed that the roles
would usurp Federal agency authority.
Cloe commenfer quastioned the ultimate
nuthority of the Service to issue binding
procedural reguloions under pection 7.
In no way does the Service intend to use
the comaulialon pmd::dn;rﬂ. of aection 7
i7 establish substantive policy for
Frdueral agencies. The Service performs
alnctly en advisosy funciion under
saction 7 by conauling with ather
Foderal agencies io identily and help
regolve conflicis between listed specios
and their critical habite! and proposed
actlons. As part of ita role, the Service

| izsues biological opmions‘io asaisl e
Federal ngoncies in conforming their
proposed actons o the requirements of
section ¥. Howaver, the Federal agenay
migkes the ultimale declsion we 19
whether its proposed setion will satiafy
the reguirements of secton T[a)[2]. The
Sarvies recognizes that the Federal
egency has the primary responadbiliy
[or implementing naction 7'y substantive
command, and the final rule does not
usurp that flonction. The Service is
sabafied that the final mile is within the
iﬁnupe of the authority provided in the

ol

Mornover, (he Service (s reaponsible
foe inlerprating section 7 snd for
Hlahtmlg a consuliation process thak
in both uniform and consietent with
alitotory requirements. This innue was
addeessed in the preambls o the 1978

The FWS and MMFS are authorized under
the Act 1o issue mich refulalions ae they
deeis appropriste Tar tbe conservation of
lated apaeies. The two Serdcea balbeve that
these procedural regulstions promote the
ceaservotion of linied dpacien by
implementing a unifnrm penecal framavnrk
ud tha giaring poant for conaultstion, COncs
the mandstory conaulinton hoa takon place,
however, the ultinaie responahility for
determining agenoy sclion in bphi of section
T allll rests with the pardoular Federnl
ihst was engaged 19 consultation, inokia
fushior a staadardized conmuitation procans

——=

15 eata bhiehed which proserves Wfionste
Ag=ricy atlminiiiratve contrel over i
AIlVIlaee OF prOgrams.

41 FR 870, 871 [Jan 4, 1878). These
precedural regulations do oot diclaie
results biol prescribe & process by which
the Service will consull in keeping with
thie Ack,

Beveral commaenters siated that
Congress did nol intend that the Service
interpest or mplement snction ¥, and
believed that the Sarvice shoold recast
the regulatione a8 "nanbinding
guidelines” that would govern only the
Sorvice’s roby m consultation, The
Sarvice noles that Congress reviswed
wilh approval the section 7 ragulations
issuad on Januvary 4. 1976 when
deliberating over the 1878 Amendments
io the Agt. See FLE. Conf. Rep, No. 1804,
B5th Cong.. 2d Sess. 18 [1978). Also, the
Bervice wan wrged by the House
Comrmittes, through its comments on tha
proposed rule, to priss forward with the
issuance of this final rule. The Service is
satinfied that il han ampie suthority sod
legialative mandais Lo igsus hin ¥
and belisves thet unlform consulta oo
standards and procedurss ars ne
to meet its obligetions under sectlon 7.
Howevar, the Sarvice is eware that
soma Federal programs may requdre a
modified consultation process, and
therefore the Service has provided for
ihe issuance of counterpart regulations
under 40204,

Several general commenta ware
reselved regarding programmatic
edjustments and coordination. One
cormumenter suggestnd thay the Senvice
malntain cutulalive summaries of
consultation activition in the
Weshington Office. The Service
maintaios copies of all biological
opirions and monitors the ismance af
biological opinions in an effort to eneoce
copaiatency ond eccurecy of findings.
The Service submiis that curren! review
mechasniams are adnquate and thal
although the maintenance of cumulstive
contfulisiion summariss might be weafal,
the incramend costs are not justifed,

Another commenter drged increased
public participaton in the consaltaton

process, (ncluding: (1) Public notice of
each request for consuliation: [2) public
notice of the agenda for sach
consultation: {3) public notice of
conaultation resulls; [4) public comment
periods; and, (5] prescribed rights 1o
sppeal by the public. Nothing in section
7 auihorizes ar requires the Barviee to
provide for public involvement {other
than that of the applicant) in the
“interagency’ consuliation process,
Morgover, due to the stotutory time
constraints imposed on the consuliation
procedires. it would nol be pracilcable
to implement such detailed public
partcipaton measures. Public
participation may be provided within
the Federal agency's decisionmaking
proceas, However. that |s a fanction of
the agency’s requlations or substantive
legislation and nof an izsue to be ralaed
In the context of consuliation,

Finally, several questions were raised
a8 to what rules will apply to pending
consuliations once the final rule
becomes efective. The Sarvica does not
prlicipate any dramatic change in
procedure or additional burdens an
Federal agencies because the satulory
changes lo section 7 have been in effect
throughou! the development of the final
rule. When this rule becomes effective,
ill pending and fulire consultalinns
must comply with the requirementa af
these regulations, The Servics will
cooperate with the Federal agencies and
eny applicants to ensure thai there are
no undus delaye in ongoing
consnitatons.

Sactioby-Bection Analyst

The [ollowing portion of the prewmble
explaing the fnal ruls, covering the
submtaniive asues of sach section,
noteworthy modificetions from the
proposad rule, significant changes from
the 1676 rule, and responses to public
comments. To asnint the reader, Table 1
presents s citalion o esch subsection of
the proposed rule with appropriste
croas-referances 1o the location of that
provision in the final rule and in the
1878 rule.
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Subpart A—General a8 well ay detrimentil effacts thraugh consultation s not reguired [see

Secnion 40201 Scope.

Thus section describes the purpose
and scope of these regulotions. Section
4201 of thé peopased mule contalnsd ag
introductory paragraph and five
subseclions that were largely repetitivie
ol ather sactionn of tha ﬁ These
ropetitive passages heve been deleipd
fram the final rule. and minor editorial
curtections have bean mads.

Savernl commenter noted that,
alibgugh §402.01 acknowledges the
leaguage of section Fai(1} of the Act, no
guidance is provided to enable Federal
agrrizies to meel Lheir consarvation
respenaibilities under the Act, Claiming
inat the rales are silent as to Federal
agency management progeams required
for the recovery of listed species, one
cammanter advised the Service te add &
stalemnnt in the rule that wouold insura
thal Federal agencies address recovery

-

consultation. According 1o ancther
eommenter, this statemant may inciads
o request that Federal agencies tssoe
policies and procedures to Implement
their authority unde seation Taj(1].

The Service notes that il is beyvond the
scope of these regulations to address
hew othar Federal agencies should
implement and exercize thelr suthanty
1o camry oot conservation programs for
listed species under section Tal{1].
However, the Servicn stands ready Lo
gssist any Federal agency in davenpiu;
and carrying ou! conservation programs,
The Service cautions that all Federal
ectiens neluding “consarvation
programs” are subject to the
consultation requizements of secton
FajlE}of they "may affect” listed species
or their criticel habitate. 1T the Bervice
agrees, through informal consultation.
that the action is not likely to sdversely
afiect the species, then formal

imna[a}-[h]d- Each Federal agency has
the responsibility to implement 118
suthority under section Tla}{1}. Further,
wAY consarvation program must comply
wilh applicable parmii requiremants to
the extzntihal such aclions invalve the
taking of listed species. "Take"” as
defined in the Acl, meens to harass,
herm. pursue, bunl shoot, wound, kill,
irap, capture, or collect, or to attempt Lo
engage in any suck conduat,

The 1678 rule extended the acope of
seciion 7 beyond the territorial limita of
the Unitad States 1o the high sean and
foreign countries. The proposed rule cut
back the scope of section 7 to the United
States, ite territorial ses. and the ouler
continental shelf, bacause of the
apparent comestic onentation of the
conmiliation and exemption processes
resulting from the Amencments, and
because of the potential for interference
with the sovereignty of forsign nations,
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Seéveral commenters saseried that the
rules should eontinue 1o have
exiratermitorial effect. The scope of these
regulations kas besn enlarged to cover
Federul actions on the high seas but has
nol been sxpanded (o include foreign
couniries. The Service finds that,
because it already has jurisdiction under
section §{a)[1)[C) of the Act to regulate
the laking of & Liated frah ar wildiife
gpecies on the high sess by &ll peraona
subijent io the jurisdiction of the Unijted
Staies, concomitant [urtsdiction under
section 7 |s implicit from Congressional
concern that campliance with @ section
7 incidental take sistement nol result in
a teking viclation under section
Wa}1{C], es providad in section Fa)(2)

Although consulialions on Fedoral
nctions in foreign countries will not be
conducted under this rule, the Service
maintaine its sirong commitment to the
preservation of spesies and habitat
worldwide, The Service will continue io
lint spocies which are found ouiside of
United States jurisdiction when they are
determined to be endangered ar
threatened.

Furthermore, Congress, n the
Intemational Environment Prolection
Act of 1083, 23 US.C, 2181g, made a
finding that "the extineton of animal
and plant npecies is an iereparabie loss
with poientially serious environmenial
and ecanomic consequances far
developing und developed coantries
alike.” Aceardingly, il places the
preservation of species “through
limitations on the pollution of nahral
ecosyaiems, and through the protection
of wildlife habitats" ss an “important
objective of the United Staten
developmont asatstance.” In furtherance
of this policy, an Interagency Task Force
was established to davelop s natinnal
sirdlegy for the protsction snd
conservation of binlegical diversity in
developing countries. The task force did
nat apecifically recammend that
internatione] essistance activities be
subject to consultation requirements, bat
did cite section 7(a)(2] in recommanding
that Federal agencies “should continue
to adopt policies withhalding support for
aerain Iz'pau of projecis that degrade or
destroy fragile or protected lands,” Untl
enacted by Congress. however, the
recommandztions of the task force will
not ba implemented in these regulations
for the ressons stated above,

One commenter uiged the Service to
change the standard for initiating a
section 7(a](4) conference from “likely ta
feapardize” 1o "would adversely affect"”
The regulation tracks the statute, and
the Service lacks the nuthority to make
the requested change, The same
commenier noted thai tha section 7[d}

sentence relered to a “woudd avoid
jeopardizing” stendard. ;E.-ndph“u
theirs,] Again, the Service adopls the
regulation as n kesping with the
stafutory standard,

Another commaenter stuted that
Blalogieal opinions need anly be
required after formal consoitation under
section Tlal(2) of the Ast and that this
should be clarified in the rale. The
Barvice disagrees because the stataie
requires that & “writien statement”
eontaining the Secretary's opinion ba
lasued after the conclusion of both eecly
und formal consultation. The rule has
been amended slightly fo clarify this
reguirement,

cammenter alao requested that
the sentence n proposed §402.00(d)
dealing with section 7[d] be amended by
adding "messures™ after the
“responable and prudent alternalive]s]”
to bring the regulation in line with the
ptatute, The Service declines to meke
this change because it would tend 1o
donfuse "reascnable and prodent
altarnatives” that are included in
jeopardy binloglcal epinions with
“reascnable and prudent measures” (hai
are included in an incidental lake
statement under seclom 7(k)[4} af the
Aot The proposed langusge describing
the section 7ld) prohibition accurately
implements the Act and is adopted in
thia final rule.

Section 402.02  Definitions.

Thin section sets out definitions of
terms that are used throughout these
regulations, As nobed in Table 1, many
definitions have been added to thess
incioded in the 1678 rule. Only
comments which speelfically addressed
the definitions used ln these ationn
are discussed in this section. Thess
terms are furthor discuseed as they
pertain lo the consultation procedures in
the ?GPNIFHILI. subsequeni sactions.

A defimtion of "Acl” bas been added
to the final rule, 1t refers to the
En red Species Act of 1971, an

ed (18 U.5.C. 1531 #¢ seq. )
definition of “action” parallsly the

former definition of “Rctivities or
programe.” & lerm that ated the
Amendments. Several heve

been made tn the definiticn of “sction™
o aceommodate public commenta: Firat,
the definition in expanded 1o cover
activities occurring on the high sean.
(Sea § 402071 segment of the Preamble.]
Secand, the phrasse “sctions thet are
tntended to conserve listed spectes or
their habiial” was restored from tha
1878 rule baceuse of the decision 1o
require Service review of all Federal
octions that may affact listed species or
their critical habitat, [See § 40214
segment of the Proamble. | The Service

declines 1o defime further or 1o dalste the
reference o actions that “indirectly
ceuae modifications to the land. wates,
or air” in this definition. The conceg of
indirect effects is adequately addressed
in the discussion of "cumulative effects ™
and “effecis of the action.”

The definition of "uwction area” is
adopied fram the proposed nile, Several
commenters crilicized the vagueneas or
Epparént expansiveness caused by the
referénce Lo indirect effects in thia
deflpitlen. The deflnltions af
"gumulative effects” and “effecis of the
oction™ further clarify the scope of
“indirect elfects.”

The Sarvice i not able 1o deline
specific spatisl and temparal limitn for
the concept of ndirect effects that
would satisfy every conceivable
gltustion, end belleves thel sufficlient
understanding of the term exists 3o that
confasion will nol occar. “Aclion ares”™
is not limiled to the immediale area
involved in u Federal sction, L

“Applicant,” an abbreviated lerm
including all permit or licenss
applicants, was defined in the peoposed
fule becauss of the increassd role of
permit or license applicants in the
conmuliation process. Although the Act
defines "parmit or license applicani” in
woction 3[12]. the Aci's definition is of
limited use in the consuliation context
bacouse il focuses on the sxomption
process under saction 7. The definition
ini the proposed rule broadly defines
“applicant™ ns "any person who requires
formal approval or suthorization from &
Federal agency as & prerequisile o
canduct the action” Thus applicania:
would include these peeling parmits,
licenses, leases, letters of sothorizaion,
and any olher larm of auvthorization or
approvel jnsued by & Federal egency as
o preseduinile for carrying ouf the

aciion.
One commeniar estad that the
definition of applicant be amendad to

aliow prospective permit applicants fo
participate in section 7 conaultations
involving the promulgaiion of
regulations governing permit issuance.
The applicant [or prospective applicant)
in lnvolved In the consultation process
as & repull of o ppecific permit or license
epplication. The applicent may provide
inpul regarding ite concerna in the
Federal sagency’s rulemaking process
through the Administrative Procadurs
Act, § UB.C, 551 et spg. Further. &
preapective applicant could request
early conaultation the Federal
agency under § 402,11 of thia rule on its
prospective application during the
coursa of agency rulemaking. il 11 desires
earty notice of potential conflicte and if
it mesis the requiremenis of thess
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regulations. This would Invelve
intoraction with the Service. but |t
would be limiled in scope Lo the

% prospecive application for the permit at

| igsun, nol 5 generel consultation on the
pending rulemaking In response io
anoihe: comment, the Sarvice tekes the
position that it will not expand
“applicant’” toinclude these aeeking
fendmg from Federsl sgeneies. unleds
the ruquesi for funding is coupled with &
reguirement thal the parson abtain
Faderal approval or authorizalion az a
prersqubsiie for eerrying oul the pelion
foz which funding |s ssught Finally, one
commenter asked that the scope of the
definitlon be expanded 1o tnclude
carposations, Fedsral agenctes, and all
other lagel entities. The Service belinves
that the wae of the word "parson” in the
defirition satisfles the commenter's
concern beasuse af the broad definition
of thal term in section 313} of the Aci
To clarify tila point, the Service added &
refernce to the Act's definilion of
“rersan’ [nthe definition of “applicani”
tn the final ruls.

The definition of "biologlcal
azsasament™ in the final rule, derived
from §4402.02 and 402.12[b)41(i) of the
proposed rule, clarifies that the
azsesameni must include an evaluation
of potential inpacis. One commentar
criticized ike “vagunness" of the
definition of "biological kssessment” m
the proposed rule. slating that i1 wia
unclear as to how & Federal agency
would determine which species or
critical babitat may be in the sctlon sreg
aad hew the ngancy would evaluate
patential effecis. The Service believes
{kal this definition is adeqguate and that
ke process-oneniad format im §408.12 of
the regulations adaquately explains the
scope and procedure of the biolegical
AsfeLnmen! requirermenl.

The proposad definttion of “hiologizal
apinion” has been adapted in these final
rubes. A bislogical epinton 1s (he
documant that stales the Service's
opinion &z {0 whether or nal the Federal
aciion is [ikely to jeopardize the
contitued exislence of llsted species or
tesiilt in the destruction or adverss
modification of oritical habitat One
gommenter suggesied & third poasible
coniclusion for biological opiniona:
“insufficient information to lssus an
opiman,” The commanter argued (lan
such & conclusion would aliminats the
risk thal the Service takes when lssuing
an opinion bazed on arguably
insdeguais data, The Service declines o
add this third opton The {egislative
history of the Act is clear in requiring
the Service (o make & decision on the
fseue of likely jecpardy at the
cuntcliston of farmal coensillation, The

Bervice will not midestep thia chligation.
but instead will conclude gihee
“ieppardy” or “na jeopardy” based on
the beat avallable data

The definltion of "ronfersnce™ has
been adagied ap proposed, One
commenier agggeated Ut ihe
conference anl include
recommendations 1o minimite or avald
pdverse effects nince they are not
reguired by section Tlai[4) of the A=
The cammenler believed that such
recommendations might resul in legal
getlon if not adopied, The Service,
howeves, believies it has the
responnibilily not only fo identily
impacts hut aleo to identify measuces
inal wiould reduse those impacia

The defindtion of "conzervation”
containgd in the proposed ruls was
desivad fom tha Act's definition in
gecton 3(3), One commenter.
characterizing the Servica’s
trnterpratation of “conservation” as
opposing the purposes of the Act and
patentieliy encoureging the "furthar
dechine” of listed species. urged the
Service to adopt the strict language of
the starutory definiton. The Servica's
definition (o the propesed Tule in no way
ﬂl!muﬁFd recovery. In fact, the
proposed definition tracked the statuie
except for iis interpretation of "the poini
at which the measures provided
pursuant 1o this Act are no topger
neceazary” a3 being equivalemt to “the
point al which [the species] may be
removed from the Lists . . . " Tha
basic goal of the Act i3 to recover Lnted
specias [hrough conservation measures.
Brifiging & apecies to the point a1 which
thie Act's proleclive measurss are 0o
lenger necessary ta toe same an bringing
the species to the paint &t whizh
delisting is appropriate. However, io
gvaid eny misunderstanding, the Servics
bzs daleted the definition from the final
rule and will rely solaly on the definition
contalned in sectan 3{3] of the Azt The
Service declines specifically ta inslude
habltat medification [Improvement or
restoration]. “off-stte miligation,”
captive propagation. and species
reintroduction in the lis2 of conservation
mathods and procedures, as suggesiad
by cestain commeniers. Such activilias
are already adequately provided farin
the Act's delinition.

The term “consesvition
recommendations” was inroduced in
the prapased ruls end explaina the
Service's rale in helping agencies mest
thelr secilon Ta k1] responeibilities.
Several commesiers feared that the
Service would employ conservation
recommendulians 16 reguive Fedaral
agsncies o relarmulale ther actons
that had received “no jeopardy”

blelagical opinions. Thie is not the
purpose of conservation
recommendations. They are nonbinding
sugpestions (hat e Fedaral agency may
elec! o implemeni in (18 proposed
action These repommendations shoold
be congisient with the general scope,
magnltude. and duration of & Federnl
sction that i not likely to jeopardize a
listed apecies or destroy or adversely
modify ita criticel habitat The Servica,
in snswering the concerna noted sbove,
is matiafied thar (i has elarified it
position end that the regulatory
definition should not he deleted. The
Service has chosen to retaln this
definition with hmited technical
changes hecause (k bellsvss that the
apportEnity o pl‘uvid& conservation
repommendations, including minor
design modifications, may minimize
ponaible adverse gffects and may avoid
future sectian 7 copfltels for subsequent
Federal setions in the same selion grea.

One commenier conluged
“copservalion recemmendationg” with
“reasopable and prudent aliematives™
and helivved that recommendations (o
reduce ddvere impacis would violaie
section FlaliZ], abseni the granting of an
exemplivn. The obligetion of Federal
apencies under section 7(al(Z] is 1o
inaere that the actions Lkey authorize,
fund. ar carry ol are nol lkely to
reapardize lsted spacies or destroy or
edversely modify thetr critical habitat, A
shewing of “adverse effect” does not
necessarlly violate section Fiail],
becauss the jeopardy standard in the
ultimate barrier through which Federal
AEEnCiEs May not pass in condociing
their actons, “Reasonable and pradent
glternatives” represent svenues of
fulfllling the action without violating the
jeopardy standard, “Conservation
recommendations” involve voluniasy
measures thet the Faderal agency haa
the discretion lo underteke o avoid or
redizce adverse effects of a proposed
gction that otherwise complies with the
provialons of section Tlaf2l

The dafinition of “consultaton
procesa’ had been deleted from 1he final
cule hecsuse (i tended 1o confuse tha
alhutory requiremenis and opthonal
processes and because |t added little 1o
the publie’'s undernanding of the
process. The definltion in the nsed
ribe cowid have led persons to believe
thit masly consultation and [nformal
consiliation are reguired. sequential
stepn af the overall eopsuliation process,
Aa diacuased above. the only required
componenta of the consuliation process
are g “conference” far proposed species,
& "“formal eonsultation™ for Lated
species, and & hiological assesamant for
“melor construction activities”
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The "crilical babriial” definidon
contrined in the proposed rule only
referted to those seciions of 50 CFR it
Perts 17 and 228 that contain the lists of
those areas so designaied. The
mechanics of the designation process
are more properly conaidered under the
sectlon 4 regulations [50 CFR Part 424),
For purposes of determining whethar
eny of their actions iz likely to destroy
or adversely modify critical habitat.
Federal agencies invaolved in section 7
consultations need anly be aware of
Lthioae nreas that have been designated
by the Service as erllcal hishitat, Twa
commenters requested that o definition
of eritical habitnt be included in the
final rale, The Service aates thal the
requesind definition is contained in the
Act and need not be repeated here

“Cumulative effects” and “efects af
the action™ are defined in §402.02 of the
final ragulations. Undar §402.14{g) (3)
and [4] of the linal rule, the Serdce will
consider both the “gffects of the acton”
subject to consultation and “cumualative
elfecia™ of other astivities in
determining whether the sotion is likely
to jeopardize the continued existence of
o ligted species or result in the
destruction or adverse modification af
critical habltat.

In determining the “effects of the
actlon,” the Director fesd will svaluate
the status of the species or esitical
habitat at insue, This will invalve
consideration of the present
environment in which the spacies or
eritical habital exdsts, us woll as the
enviropment that will exisl whon the
astion is completed, in terms of the
totalty of factors affecting the specins
or criticel habitat, The evaluation will
serve aa the basefine for determining the
vffects of the action on the species or
critical habltal, The specific factars that
form the envirenmenial baseline are
given in the definition of "affects of the
getion," as requested by some
COmtmenters.

"Effects of the action” include the
cirect and indirect offeats of the actan
that is subject 1o consultation

“Indirect nifects” ara those that are
caused by the acton and aee loter in
time bul are still ressonably certain to
ocour. They include the effects on listed
specied or cribcal habita! of future
activities that are induced by the action
subject to consultation and that oeoas
afler that agtion is completed. In
Nualiona/ Wildiife Faderation v.
Coleman, 528 F.2d 358 {5th Cir, 1578), the
Court of Appaais for the Filth Clrouil
fvand thet “indirect effests” which can
be expacied io resull musl be
considered under section T of the Act In
that case, the court enjoined completion
of a highway becavss the Department af

Transpartation fatlad 1o congider the

i ellecis o the endangered sandhill erane

from future privale developmaent thal
would rosult rom conslruction of the |
highway. The Service will considar the

ncin to listed species from soch fubere
pctivities thal are reasonably cortain o
acgur uider the analyals of “indiren
effects.” The Service's epproach will ba
consistent with Nofional Wildlife
Federation v. Coleman, and the Service
declines o nerrow the scopa of ita
review [as requesied by ope commeniar}
in HI?]I of existing cane luw.

Effecis of the action also Include
direct and indirect effecta of sctions thai
ere interrelated or interdependant with
the proposal under considaration.
Interreloied actions are those thal are
part of a lnrger action and depend on
the larger action for their justfication:
interdependont actions are those thal
huve ao signifidant indspendent utllity
apart from the action that fs wnder
consideration, As noted by one
commenter, the "bul for” test shoold be
usad 1o assess whether an activity s
interrelaled with or interdependent to
ihe proposed action.

One commenter urged the Service (o
exclude Federal actions that have
campletied consultation from the
environmental bassline unless 1t can be
shown thet the actions are ressonably
certain o eceur. The Service declines 1o
adopt this suggestion. In issuing its
bislogical opinion on sn action, the
Service's finding under ssction Tla}2)
entalls nn aspessmant of the degrae of
impaet that action will heve on a listed
species, Onoe evaluated, thel degrae of

impect i faciored into ell future section

7 consultations conducted n the ares.
Theese Lmpagta will continoe to ba
considered as part of the environmental
baseline unless the Service receives
notice from the Federal agency that the
proposed actlen will not be
implemanted ar unleas the biologioal
opinion on the propesed action is no
longer valid because reindtiation of
connuliation is reguirad.

In respanse o one comment, the
Service notes that Federal actiona that
have procesded early
Jr.nm tation llnd that I:i“ received "no
eopardy” preliminary biclogical
cpiniona showld be factored into the
environmental baseline. These actions,
to be eligible for early consultation, had
in be nonapeculative, feasible eetiona,
and, becayse the preliminary biological
opinion can later be confirmed aa u final
biologicel opinlan, this initial review
and conclusion by the Barvice must be
congiderad in ather section 7
conauliaions,

The lerm “cumulative effects” means
those effectn on the species caused by

other projecis and sctivities uncelated 1o
the wetion under consuliation that the
Service will gonnider in formulating its
bislogical opinion on the subjec actian '\.
Chie commanter opposed the proposed ( 4
definition of cumulative effects by f
arguing thef the Act dees not require an
enaiveis of cumulative effects ina

section 7 consultation. Citing seation

Tl the commenter noted that

biologicsl azsessments may He Lhmited

to an examination of effects of “such

action” on listed species, The

commanter urged the Service 1o strike
cumulative ofiects analysis from this

rule becavse few Foderal agencies have

the capsbility to recognize or gaseds
cumilative effects of State ar pavale

acnona confemporanecusly with

conducting section 7 consuliation.

According 1o the commenisr, the

Servica, as the expert on curpent alatus

of lUsted gpecies. ahould keep waich on

theas Sfate and privaie solivities that

come an line i & partiealar action area.

The Servite responds that n Fedoral

agency, when evalualing the

envicsnmental impacts of & proposed

ection, must comply with NEPA, Sinte

this compliance includes in analyaiz of
cumulative effects, the Service belinves

that it is the Federnl agency’s

responsibility io develap this

information. The cumulative effects

analysls conducied in compliance with

the bread definition undsr MEPA may be
submitied to the Servics by the Federal
agency when Inidating formal

comngultation, The Service can use this
analysis and apply lia narrower
deftnitlon of cumulative effects whan
enalyzing wheather & proposed action,
along with cumulative affects, violates
secton Fla}{2] of the Act,

Other commeniers, while nel epposing
the applicability of cumulative effects
analynin to section ¥ consultalions,
believed that the proposed scope of
"cumulative effocta™ and “effects of the
acton™ weore too narrow. These
commenters generally pled that
camulalive l?fﬂl:ll should include the
eflects of all reasonably foreseeable
future Federal, State, and private
actions, They stated that this scope
would be more In line with that
mandried under NEPA and amgued thal
any lzsser raview could detrimentally
affect endangered species. The
commerilers adamantly apposed any
limitation on the foresight employed by
the Sarvice or Federal agencies thal thay
believed would reault from the

proposal’s construction of cumulative
BCls,
Section 7 consultaton will enalyze
:;hethnr the “effects of the ssiion” on
ted species, plus any additional.
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fumulative effects of Gtate and private

'| ¥actions which are rea sonably cortain to

anout-in the oction ares; RRg ely to

ardize the continued existence of
ﬁf upegli-a. Pased on this analysiz, the

aderal agency delermines whigther Il

“" can proceed without exceading the

i piandard. Il the jeopardy
::-::;ﬂ is exceeded, the propased
Frderal action canngl procesd withoul
ur exemption. This bp a subeiantive
prohibitian tha applies to the Fedaral
aclion involved in the consultation. In
conirast. NEPA (8 procedursl in naturs,
rather than subsiantive. which wouald
warrani o more expanded review of
cumulafive effects. Otherwize. in 8
partioolar situathon, the feopardy
profhibition could operate to block
"nanjeapardy” sctions because fuiure,
speculaiive effects oecurring after the
Fedaral action 18 aves mighl, on a
cumulative baais. |eopardize & listed
spacias. Congress did not Interd that
Federal actions be precluded by such
speculative sctions.

Future Faderal actions proposed [or
the same area would have o be
separately evalualed undar section 7
and could nal eccur unless thoy ware
able, In thelr own right, ip avoid
ircpardizing the continued axistonce of
the affected species or destroying or
adversely modilying critica) habitat,
since all fiture Federal sctions will st
some poinl be subjest to the section 7
consultation process pussnant fo those
reghlations, their affects an o particular
species will be considersd a1 thal Eme
and will not be included in the
cumulative effects enalysis. However,
thess fulure State or private actions [ie.
no Fedarsl sgency involvement] that are
“reasanably eertain to ocowr” must be
factored inlo section T[a){2] evaluations.
The Service agrees tha! cumulative
effects that ars reasonably cerfain 1o
occur will be considered in determining
the lkelihood of jeopardy. The final role
ts amended accordingly, to clarify the
duly lo congider cumulative effecis

Ome cammanler thaught that the
“reasonably cortain lo oceur” standard
was [t foo marrow and thai i should be
amended to cover actions wherm
proposals have been mady, and
implemeniation schedules hove been
eslablished. This suggestion would open
the door for speculative actions 1o be
lagtared info the “cumulative effecte™
analysis, ndding needless complaxity
inte the consuitation process and
Ihreatening potential Fadaral actions
which pose minimal adverse impacts af
ther own with possible “jeopardy”
opiftioms due o speculative, Siatle ae

private projects that may nevar ba
.anlzl'nnnln d. For State and private
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astiona fo be considerad in the
cumulative effecis analyuals, there st
exigl mora than & mere possibility thai
the mction may proceed. On the ather
hand, “ressonably certsin lo occus”
tloes aot menn that there is & guaranise
that an &ction will ocour, The Fedaral
agency =nd the Service will consider the
cumulative effects of those actiona that
&re likely io ocour, boaring in mind the
econsmic, administrative. or legal i
hurdies which remain 1o be cleared, The
Service declines 1o alter ite “cumulstive
effacta” definition 1o include Stale or
private actions that are not likely 1o
DL

One issue was raised concerning the
epplication of cumulative affacts
mnilysis Io waier projecis. A commenter
contended that State and private
projects thai possess ssnior waler Fghta
under Stale water law end thal can
“reasonably be expecied to ocowr™
concurrantly with the Federal action
shoold be considered a8 camulative
offocts. The Bervice notes thet any Stats
or privale project [fe. no Federal
agency invalvement] that is reasonably
certain i ogcur must be considered
during the analyain of cumulative
effects, Furthar, the Servioe believes thal
Faderal selions, whether authorized.
funded, or carried out by Federal
ggencies, that possess senior water
rights ahould be considered while
enalyzing the elfects of the sction, In
order o detecming the effocts af the
action when a waler project ts the
sabjpect of consultation in a Stale which
follows the prior appropriation doctrine,
the project's cperation plan should
indicate the priocity of the projact'a
water righfa under Staie law and
nccount for the funure effects of senlor
conditional water righis,

7 o celated matter, the Aszociate
Salicitor’s opinion on.tha scope of
cumulative effects cited in the proposad
rule provided, in part, that only those
effects of other projacts thal are
reascrably certain o ocour prior to the
completion of the Federal ection subject
1o consultation under section 7iak(2]
should be considered during formal
consultation, This statement kas baen
interpreted by some to exclude from
cumulntive effects anelyais those future
Statn and private actions that, while
“reasonubly cortain to occour,” would not
be compleled before the completion of
the Federal sction subject to
consilteton. Such an interpretation
places undue emphanin on the use of the
word "prior” while ignoring the central
conceps-that the Associate Solicitor's
npinion intended to project: that a
propomed State or private activity be
“reasonably certain to cogour” in arder to

he taken into acoount dunng cumolative
impact analyses. Il such a State or
private project satsfies the “reasonable
cortainty™ test, then it ahould e
considered in the cumulaiive impact
anelysis, wven U it would go on lUne
sometime wilsr completion of the
federally suthorized, funded, or carried
oil project which was the subject of
consultetion To the exient thal the
Mgsaciale Sollciior's opinion ereated the
cpposlie impression. the Barvice takes
thiz opportunity o clarify this point

Mormover, as suggested by some
commeniers, und for the rensons
guilined sbove, the Service hap delolod
ifa reference o the Interor Depariment
pesition on “cumulative effecta”™ io B4
1.0, 203 [1981] in 1he definition section
The Service disagrees with the
commenter who stated that the citetion
in the lagal opinion in the proposed
definition denied the public meaningful
comment on thess regulations, The
palicy was widely knowwn, and it was
exploined in the preambie to the
propoved rule. The Associate Sallcitar's
opinion on “cumulative effacts™ i
published in Intedor Decisions, &
prablication aveilabie 1o the gene=ral
public Finally, the oplnlon does not
represent @ policy chenge subject 1o
Adminlstrative Procadure Act [APA)
informal mulemaking procesdings. 1t
represenied Interior’s legal
imerpretation of the scope of
“cumilative effects”™ undear gection 7,
adopted and publiehed (e 1881 in
kseping with APA requiremanis. 5
UA.C. 552(e). Therefore, no reproposal
ls nesded on this issue,

The dafinition of “designated non-
Frederal representative” in adopied from
the proposal in part Firad, in response Lo
a comment the Service explains that the
rin-Feders] represanialive mey conduct
tnformal consullatisnn [§402.13) and/or
progare biological pssessmenis
[§402.12), Howeves, Federal pgancles
canno! delegate thetr role in initiating
formal consukation, & conference, or '
early consultation, The second sentenca.
of the proposed definition hoe been
deletod. but o new § 402.08 han been
rddnd 1o further explain ihe role of the
designated non-Foderal represoniative

The proposed definlbans ol
“destruction ar adverse madificatlan™
and "jespardize the continued sxigience
of* maceived a lol of alisniion from
cummenterda. Both definltions contained,
aa did the 1878 rule, the phraze "survival
gnd recovery." The finel rule retains the
language of the proposed definitions,
excopt for the changes noted below
Also connected wilh these tecma is the
definttan of “recovery.” The “recovery”
of & Ligied species meany Lhat the sintun



-

15934

.l-"
| o
Federal Register { Vol 51. No. 106 | Tuesday, June 3, 10680 .l'II[FI;uI.Erl and Regulalons
e e g

o

of the species has improved 1o the poin
at which 1t may be removed ram the
Liste of Endangered and Threatened
Wildlife and Planis,

The principal controversy mvolyig
he “jespardy” and “destruction or
adverse modification” definitons was
that, under the propesed rule, to find
that an action is likely to jeapardize o
listed species or resull in the destruction
or adverse modification af coiical
habitat, the Service musst identify
detrimental impacts 1o “bath the
survival end recovery” of the lisied
species. The conjuncltion “and” was
used in the 1878 rule's definitions of
lh=ae phrages, but the word "bath” way
added by the praposed rule to
emphasize thal, excep! in cxceptional
Croumatances, injury 1o recovery alone
would not warrant the issuance of 8
“popardy” biological opinion, The
Service adopls theso definitions
substantally without change from the
proposad rule; this does not represent o
change in policy, an one commenier
charged, because the Service has
internally interpreted the “jeopardy”
slandard as raqulrlng detrimental
impacis io the continued existence of &
species under & jolnl servival and
recovery concapt. Oibker Fedaral
agencies are assured that the same
“eapardy” standerd under which thelr
actions have been evelustied in the past
will be continued undss this final ruls.

Seversl commeniers urged the Secvice
to strike the “and” and insert “ar” in the
definitions of "jeopardy” and
“dentruction or adverse modificetion.”
They nrgued that injury 1o recavery for
&n alroady depleted spocies would
require the issuance of o jeopardy
opitban. They also emacked that the
Service’n position disregarded the
conservation requirements of the Act
failed 1o adequately protect critical
nabital, operated to weaken or nullify
recovery elforis, and otherwise violated
ihe purposes and policies of the Act.

Thess commenters migconstrusd the
Servica's rote in conducting
consultations under section Ta)[ 2] of the
Arl. The purpose of consullation is to
idgntify conflicts between proposed
Federal actions and the “jeopardy”

Alandard of section Tlaf 2L The
“continued éxistgnce” of the species s
the key to the jeopardy standird,
placing an emphasis an injury 1o &
species’ "survival"” However, sipnificant
impairmeni of recovery efforts or other
adverse effects which rise 1o the level of
“ieopardizing” the "cantinued
exislance” u?: ligted apecinn can alas
be the basis for igsuing a “ieopardy”
opinian. The Sarvice scknowledges that,
in many cases, the extroma theeais

laced by some lintod species will moke l’
the diflarenes betwoen injury to
“survival” and 1o “recovery' virtually
EETO

Cne commentier disagresd that action
adversely alfecting survival of 0 spacies
will also always adversely affect ita
recovery. The cammenter did not cite
examples where an action that
jeopardized "survival” of B speiies
wouwld not jeopasrdize its “racovery The|
bervice |s not aware of any examples
and believes that it would he very
diffigult 1 recover & specias whose
survivel had been placed in jeopardy.
The veéry corcept of "jeopardy” ia that &
Federal egency should not authorize,
fund. ar carmy oul an sction that wauld
injure a listed species’ chances for
sirvival to the point that recovery i oot
attuizable. [f survival is jeopardized,
resovery ba also jeopardized. As noted
ebove. inough, these concepts are
generally considered together in
analyzing offects. and it i3 difficul) 1o
draw clear-cui distinctions.

The concepl of “survival™ iy discussed
above, but 1s not deftned in the Act or in
thase regulationd. Two commenters felt
thal "guevival” should be defined in tha
regulaticns, and ane urged the Service to
pdapt the following specific definiton:

“Guevival” for a species meana rebeniios af
= sufficient pumber of ipdividusls and/or
popalalions with necessary bahitat to Insums
ihat the apecies will kesg ity integnity i Lthe
face of genetic recombination and known
envirunmanial fuctunlions

The Service agrees with the critecia
el out ln the sbove dofiniton bai
declines to &dopt a regulatory definitton
for “survival" because this concept
varign widely among listed species. The
Service will apply the slatutory
stundard of jeopardy 1o the confimoad
exislonce of & apecies on & case-by-case
baugin. taking into actount the particular
needs of and the severity and
immediacy of theeats posed 1o a listed
npacies, The Service i nol sttempting o
prodetermine e resabts of any future
consulialions by announcing these
interpretations of the “jeopardy”
stenderd, but instead is emphasizng
what “[eapardy” is and how i1 should be
appled in the section 7{a (2] procesa,

Une commenter urged the Service fo
g0 further and forbid any Federal action
to proceed, regard|=ss ﬂgl “no
tespardy” finding, if the proposed action
would adversely affect the racovery of &
listed species. Numerous commenters
eited sections 2{c)1} 3[3), and 7a)l1] of
the Act s suthority for the Service fo
kan Federal agency ections that “violate
the requirement to conserve endangered
gpacies,”

The commeniers misinierpre! the
slatulary changes which the
Amendments hove made 1o section 7T,
and they misconatrue court decisions
wiick have noled the apparent
"heighlened” responsibility of the
Secretary. The Servics will underinkn
programs [or the conservation of finted
species and will cansult with other
Federal agencies attempting to do the
game. The Serviee will not, nor does it
have the authorty e, mandate how oF
when other Federzl agencies are 1o

ir responaibilities under
section F{a )1} ner is the Service

By sssue @ biological opimion

under section Tla)(1] of tha Aci Section
Tial{1} has a limited porpose under the
Act o autharize Federal agancies to
facior enddngered species conservallon
into their planning processes. regardless
of other utatulory direciiven

In eontrasl, secHon M[a)[2] contains
the mandatory “jeopardy” standard, The
prohibitery features of peclion 7, and the
exemplion process added by the 1978
Amendmesntn, focus on the provisions of
section 7ia ) 2] Although thers in no
express legislative history directly
waighing and companng the relative
strengths of saction 7[a)(1) with Ta}2].
there can be po doubt thatl Congress
considered the jeopacdy standard of
section T{a)(2] e belng the substantive
cormersiaone of section 7

The 1erm “is likely 1o jeopordize” i weed
because the fenoomeriol obligation of
siction Ta) of the act la thot Federnl
inaue thedr gctions do po! jeopardize
continwsd axiatence of an endangered or
theeatened species.

& Rap. No. 151, goth Cong., 181 Sesa. 4
[1979] {emphasis eddad), Congreass
mrmdwdnmn'r the “jeopardy™ standard
be the ullimate barrer past which
Federal actions may not procead. absent
the tanunnce of an axemplion, The
commenters” argument would requime
Frderel actions 1o balt if they feiled 1o
consorve [isted spacies. a result clearhy
not intended by Congress, Congresa
intendzd that actions that do not violais
section F{a)(2], or actions recalving an
exemptan fram the mguirements of that
subsection. be allowad 1o procesd.

Commenters argued thet it woald be a
vielation of section Tin)1] for the
Service toissue o “no jeopardy”
blolegieal opimon for a posed
Feddral action that woold have an
adverse ellect on the recovery of & Heted
ipecies. As previgusly steted, the
Service lacka suthority to issue
biological opinions under that
subsection, and tha Act does nol
mandate particular actions to be taken
by Federal egencies o mplenent
7iai1}, Furihermors, adverse effacts not
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rising to the lavel of *jeopardizing the
continued existence” of 8 lsted species
cannet be the basis for issuing 8
oparde oplnion. ,

The Service dispuies bwo COMMENINIE
ssgerlions that “the Service now
proposes to aliow the ‘contimeed
exinignce’ of 4 lsted species lo crach @
state af Lkely jeopardy.” The Service
bas fellowed and »4ll cortinue lo fallow
the policy of sinctly spplying the
peopapdy standard of section Flalid] in
the consuliation process, The Garvica
his net and will not relzx the statulory
standari,

Onie commenter stated that limiting
the delinition of “deatmétion ar adverse
modifieation” 1o critical hahie? is
logieal. This lmitation ls mandated by
the strict language of section 7[a)(2] and
canncd be aliered by the Service,
a]!huz}gh habitat destruction can ba the
asis for 8 jeopardy opinion in
appropriaie caaes.

Anolher commenter reguested that
examples be given of acticns thet might
indirectly alter eritical habliat. The
Bervice responds with the following
examples of indirect alteration of
eritical habitnt [which ia not intended as
an exclisive lst): ground water pumplng
thet oeeurs on lund adjscent to the
critical haklial ares, bul neverihelass
diminishes esaental ground watar levels
within the critical habitat) alr pollution
crealed by an sction no! oocourting
dicactly on the gritical habitet aren that
causes & deterioration of sasential air
quality levels tn the eritical habdial
contaminaton of water supply within
the critical habitat cavsed by release of
toxic substancen ouiside of the oritical
habital areas afe.

In the definition of “jeopardize the
confinuid existence ol.” one commenter
sugzested the word “could™ ba
substituled for “would” in the phrase
“would be axpecied, directly or
indiractly, Lo sedyes appreciably the
likalihood of . . _ihe survival and
eecovery of haled species . . . " Bucha
change would be an unwarrenisd
deviation from the languege of the 1678
rule in light of subsequont Amendments
12 the Act. The Service retsine the
suhstance of the proposed language. but
doe=s delete (he phrase “pr otheranse
adversely affecting the species’
hepguse. 85 several commeniera
suggeaiad, the phease s confusing and
adds nothing to the defnition.

In response to seversl commeants, the
Borvice has modified the definition of
“recovery” lo make It clear that
rocarvery ia fot aitained until the threais
1o the apecied ps analyzed under section
d[ajd1] af the Act have been removed.
The prolective mensores provided {or
linted specine under the Act are no

longer needed if an erad or
threatened siatas is no er applicable
ion apecies under secilon 4(a]f1),

The definition of "Director” has been
miodified by the addition of the phrase
“or his gathorized representative” after
“the FWE reglonal disector” and
“Aszsistant Administrator for Fisheries"
io accommodate present and future
delegations of authority 1o cary out
certain consultation responsibilities.
Although the Minerals Managrment
Service requested that ull Duter
Continental Shell (OCS) section ¥
hiolegical opinions lasued by the FWS
be signsd by 1hs Washingten Ofice, the
authariny o sizn such apinions will
remaln with the regponal offices becauss
they have been staffed specifically to
conduct all interagency consultationa
and to aign the resulting biclogical
opinions.

The term “eariy consultation” was
included in the proposed role puranant
to the provisions of section Flal(3), This
section authorizes the Service lo comuull
with Fedaral agencies ai the request af
prospective applicants, prior to the
submission of the permil or license
application to that Federal agency, The
dafinition has been modifted 1o
referenice the sppropriate gection of the
Ay,

Ome commenter reguested that.
instoad of using the term “eatly
conmeltntion.” the Service refer to this
process ks “consuliaiion on behalf of
prospective applicanta” The commenter
was concerned that. by calling this pre-
application process "early
consultation,” the Servize would fuil to
alert Federnl agencies end applicants of
the need io determine impacts to
endangared or threatened species sarly
in the planning steges of all of their
sctions. regardisss of whether the
conaultation s early, informal, or
formal. The Service retains the lakel
“garly consuliation” due to its
convenience, its frequeni uee in the
committee reaparis on the 1582
Amongmonis. and ity cominon
acceptance within and outside the
Service. The Service believes that the
language provided in §402.34(a)
adwviatng Fedesil ageneies to review
itkelr aetions &t the ssrlisst possible
time, peovides adequate safeguards fo
address the commentors’ concema.

The definition of "Federsal ageney™
has been deleted sinee il 8 defined In
seciion 37 of the Aci The Service
declines 1o expand the stataiory
definition to accommodate one
commenter’s concern. The slatulory
dafinition adeguately provides notles

“that all departments. agencies, and

imstrumentielitien of the Uniisd States
come within the scope of section 7. The

18935

Service will not thterpret this form
further in the final nake.

The definition of “formal
consultation” heas been modified 1o
specify that it is the consuliation
recuired under section 7la)(2l af the Acl
Other minor, technical changes have
also been mads. The phrasa “after it han
bean determined throogh informal
consultalion with the Service, that its
action may sdversaly affect listed
species or critical kabital™ has been
deleted from the proposed definition
because, as resommendad by some
commeniers. informal conziliation is
strictly an optional process. Although
the Federnl agency may elect 10 enfer
into informal copsullaton todetermine
if formal consultation i required, the
Federal| agency can initiate formal
conaultation any Ume that it determines
its aetion miy affsel lated specias of
critical habilaL

“Further discussion” was an ophional
process included in the proposed rule. 1t
provided she Federsl agency and any
applicant the opperiunlty 1o continde
consulintion ifter the eauance of
biologicnl ppinton in aeder to discuess
with the Service any ressonable and
prudent alienatives and any
censervation recommendations.
Fecommendaiions end aliematives
could be refined or developed during
these discumions. and consultation
would terminate with the Federal
agency’s wrilten notice of its final
decision on ike sction. Because of
concerms expressed by commenters. this

rovinion conieined in proposed §402.18
1{:“ been deleted from al rule

Although several commenters =i
By ed thin provision, meny oppoy
hm-’dn:uniun contending thal il |s
unnecessasy, that all reviewn and
discussions should ocour prior Lo the
issuance of the biclogical opinion. that it
extands consuliation the
statufory time Hemlts, and thal it lacks
stetutory sutharity. Although the
process was oplional. same commadiiers
believed that there was an implication
that the Foderal ageacy or gpplicant
would have n duly 1o engage in further
disctiegion.

Althaugh further discussion has bean
dleted, the Service is mvatlable to
discuss the biolegical opinion. eny
reasonable and prudent sllernatives,
and any conservation ecommendations
with the Federsl sgency snd any
applisent on en informal basis. I
revisiong 1o the opinion sre Aecessary,
consultation can be reinitiated and &
revised opinion issued.

“Incidental tske” has been clarified in
the fizal rule a3 those takes that reauls
from. bit are not tha parpons of,
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CETVINE @il an otherwise lawful actvity
condutied by the Federal agency or the
applicant. As requasted by one
Eommenter, he Service exploing that
oiherwiae lawful activities are thons
eclions that meet ali State and Federal
legnl roquiremen s except for the
prahibition against taking in section 5 of
the Act. The Servicn belioves that the
definilion, as clarified in the final rule. is
adequale.

The definitisn of “informal
consuitation” has been clorified in the
fizal rule 1o Indicato that il is ao
epiional procesa thal inclades all
discussions, eorrespondence, els-
betwaen the Service, Faderal agenoy,
nnd designated non-Federal
fepresentative prior to foroal
eonsultation. Te sddress ane
commenter's coneerns, “if required” has
been included aftar “formal
congultation” to elarify that farmal
eonsitliation is not alweya required after
infarmal consultation. Through infermal
consuliation, w Federal agenoy may
delermine thai formal consuliation is nol
required.

he definition of “lsied species™ ia
adopiad as proposed. Contrary to the
ooncern of one commenter, aguitic
invertebrates are not exciuded from this
definition. betause all fisted apecies in
50 CFR 17.11-17.12 are specifically
included,

The definition of “major conairuction
activity™ was included in the definition
uf biological assessment in the proposed
rule and is adopied schatantially as
praposed. As suggestsd by many
commeniers, it kas been made &
separate definition. Whether g Federal
action is @ major conatruction activity,
as defined I thess regulations, ia the
slandard uned for determining whether o
Federal sgency must prepare &
biclogical assessment A “major
eonstruction activity” is dafined as s
conslruction project (or other
urdertaking having similar physical
impacis) that ta g major Federal action
significantly affecting the quality of the
humen environment for purpoies of
NEPA, The term encompssses dama,
buildings, pipeiines. roads, water
resourca developments. channe]
improvements, and other such
underiakings which significanily modify
the physical environment.

A vast array of comments were
received concemning the soope of &
major construction sctivity that reguires
the preparation of e biological
gssessment. Several commenters noted
thal anly major Fadarsl actions
requlring the preparation of an
environmenial impsct statement [E1S)
pursuant to NEPA should requirs the
preqaration of o biologicsl esgassment

—

under section 7(c) of the Act, Other
commenierd anguad that assesaments
can oaly be required for major Federal
actions invalving construction activitins,
and suggesled that the phrase “or other
underiaxings having similar phyvaical
tmpocis” be gliminated from the
definition. Four commenters thought thial
the standard in the proposed rule was
loo nerrow, becauss the limitation to
major Federal actionys, and/or the
limitation lo construction projects and
uther undertakings having similar
physical impacts, were arsirary and
withouw! logal basis. The Service has
edopted the definition of majas
canatruction activily as proposed [ar the
redsond pel out below.

The legslative history of section 7jc]
of the Act plalnly Tacused the
mandatory duty 1o prepare biological
assegaments on “'mejor Federal acHons
.+, deaigned primarily to result in the
building or erection of dama, buildings,
pipelines and tha like." H R Conf, Rep.
Mo BT, supra, The twa-pronged
regulatory test adopted ln thls rule—
major Federal action and conatruction
projoct [or other undoriaking having
simiizr phynical impacts}—clearly
tracks the quoled langunge from the
Conference Hepord to the 1979
Amendments. The Service will not
require biological assessmenis [or
projects thai are nat major Federal
ections for purposes of WEPA, Fusther,
tha Service will mot reguire biological
sssesnments for sctions that do not
involve conetruction or activities kaving
physical Impacis similar (o constructon,
such ai dredging, blanting. et This
limitation derives support from the 1879
C:rn_.Imnr.e Feport relerence to pctions
designed primardly to pesuit in the
building or erection of various projocte
These other “potentially destructive
activitien,” HE Rep. No. 1628, supm,
having phyeical impacis similar 1o
construction prajecty, will require the
preparstion of an assessment, but only if
they are major Federal actions foe
purposes of NEPAL

Service declines o limit the scope
of the definition af & major construction
activity 1o mejor Federal actions
involving conetrustion projicts, becauss
other potentislly destructive activities
that are mejor Faderal actions may hove
simitar physical impacts and sho
included. The Service ls confident that
the courts will be able to apply this
atandand consiatent with the Aci and the
leginlative history,

Contrary to the bellef af ane
commenler, tha Service has not
ebrogated ife authority under pection
7le]. That commenter urged the Borvice
to chenge tis rule by requiring
biological ansesamenis "fer actions that,

taking into considerstion cumalative
effects, may be “potentielly
destructive,” " Citing a February 1880
legal opinion lsaued by the Assistan:
Bolicitor for Fik und Wildlife.
Deperiment af the Interior; the
commentss noted thet cumulative effects
miy tngger the requirement thal an
assassment be prepared, although the
Service miat defer to the Federal
agenoy’'s decision an whether & major
Federal action exksta. Contending thal
Congress would have usod the word
“ghell” instesd of “may” in the izat
genience of section 7{ci[1] £ it had
infended thai ansessments be reguired
only for major Federal actions for
purposes of NEPA, the commenter
argued that the definilion af “major
construction ectivity"” ahould be
expanded:

"Major Constroction activity™ means any
planaed, iemporary, or permanont physical
madification i the environmeni. Examplos of
such profects mvclede bul sre not limied 1o,
dredging, drilling. Flfing. miniig. sile
prepamticn. road constmuction, the erection
of atnestures such &s dems end buildings. ar
wny piker potsniially destmective sctuvibies

The commenter’s suggesiod language
goes will beyond the sbove-ciled
legialative history of the Act which
clearly limited the biologicel assssamani
reguirsment o mejor Faderel actions
within the meaning of NEPA that are
consruclion prajects or thal lavalve
gimilar phyaical impeets. Further, the
legal opinion of the Assisiant Soliciior
clied by the commenier does not suppori
the commenter's argumeni becouse that
opinion dealt with cumulative effects of
8 proposed consiruction projact and @
basic rule of NEPA case law thel
cumulative impacta of en action can
irigger the requirement that an E15 be
prepared. Thue the basic elemenis of
thin rule's requirements—major Federal
action (eg.. EIS. or the functional
equivabent, reguired} ond construction
project Iur gctivity Involving similar
physical impaciaf—wers aspumed to be
appropriate slendards by the Assatant
Solicilor. The use of the word "may”
instead of "shall” in pection 7{c] means
nothing more then Congressional inteal
that the duty to coordinaie these review
processas ia discretionary with the
Federal egency.

An requested by one commanter, the
final definition clearly alsies that an
gction mun! be both o major Federal
action for purposes of NEPA and &
consiruction project (or other activity
involving similar impactal Therefors, i
pietnly fallows that, although dama.
pipelines, etc. gre conatruction
artivition, a biological assesament i3 0ol

O
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regulred unlese the action is aleo &
major Federal actian.

Two commenters argued that OCS
Ieasing, exploration, snd deveiopment/
production sotivities should be exempt
from the sectisn 7o) requirament
becouse such an analysie 8 presently
covered by NEFPA compliance as
addressed in Lthe Cuter Continenial
Shell Lands Act, Other commeniers
ggreed with 1he Service that bialogical
assessmenis would be reguired for
developmen!/production actvities on
the OCS, and, génerally, would nol be
required Tor leasing and exploration
activities that do no! involve a
significani modification of the physical
etvimmnmani. The Service acopts is
petiticn as proposed. because no
exemption existe under seclion 7c) il &
biglegical sssessmaeni is roquired for an
action, In some instances, OCS
explordtlon activities may reguire the
preparation of a biological assessment
g, majos Federal action invelving
exploration through construction of
artificial gravel tslands. However, in
mosl cases major Federel explorstion
activities on the OCS will involve the
drilling of test wells, actions that will
nol ruguirs the preparation of
HILDREMET8.

The definition of "preliminary
riologiesl opinion™ is adopled a8
proposed,

The definition of “proposed eftical
hahital” is ndopted as proposed with the
addition af the phrase “or revised"” alier
“designated.” The commenter that
nuggested this sorrection accurately
noted that proposals may be mode lo
designate or revigs critical habiag under
section 4 of the Ast.

The definition of “proposed species”
in adopted as proposed.

"Reasonable and prudent
alternatives” is defined in the NMnal e,
Section Pib| of the Act requires the
Bervice 1o include ressonable and
pradent glternatives, if any. o a
"ieopardy" diologicel opinien. An
altemative is considered reasonable gnd
pruclent only if it can be implamanted by
the Federal agency and any applicant in
& mapmer consistanl witk the infended
purpese of the actioff, and if the Director
belteves it would avoid the likelihood of
jevpardizing the continned existence of
listed apecies or resulling in the
deatruction or sdverse modification of
crtical habital of such species, Furiher,
the Service should be mindful of the
hmite of & Faders] agency's jurediction
and authonty when prescribing a
reasonable and prudent allernative, An
allgrnative, to be reasonsble and
prudent should be formulated in suck g
way that it can be impiemanted by a
Federal agency consistent with the

seopa of i1z legal auiherily and
jurisdiction. Howsver, the Service notes
that s Federal agency's respenaibility
under secthon 7lall2) permeates the full
range of discrebonary suthorty held by
thist agencyi ia. the Service con apecify
n reansnable and prudent aliernative
thal involves the meximum exercise of
Fedesal peeney authority when to doso
13 necesszry. in the opiniop of the
Service. to avold jgoperdy. The Service
TRCOENizas that sconomle and
technological feasibility are factors 1o
be used in doveloping reasonable and
prudent alternatives. ag requested by
one commenter. The definition of
“reasonnbie aod prudent alternatives”
han besn amended 1o raflect these
conaldesution. If there are no
elieenativas thet meet the definition of
“reasongble and predent altemabves”
the Servics will lsnue & “jeopardy”
blzlagieal opintan without -Tt:m. tiwea,

Twno commenters ataled that
reaspnable and prudent alternatives
should include mitigation messures
deaigned o reduce adversa offects, ia.,
cangervation recommendn tivm. One of
thase commenters unped the Service o
limit the scope of recommended
altermatives o those “conslstent with
the scope, magnitude, and duration of
tno project as well as the extant of its
adverse offects,” First. because there is
& distinction betwoen "reasconbie nnd
prident alternalives™ (thai patisly
dection Tig]i2]] and "eonservation
racommendabons” (that are autharized
by section 7{a)(1]), the Service declines
io include coneervation measures within
the scope of the definition. Second, the
Hervice ngrees thal ressonable and
prudent aliermatives showld be
compiatent with the intendod purpose of
the action and should therefore be
efd and lechiologleally
feasible, but the Service cannol limil (s
range of cholces to the crilads suggealed
by the commenter. Reasonable and
prudent aiternatives must cover the full
gamut of design changes that are
economically nnd technoiogically
fensible for an action. indepandent of
wh b sponeoring the action.

Two commenters asked tha
"reasonable snd prodent mennures” be
cefined, and the Sarvice ho inaerted a
definition in the final rule. This addition
clanifies the distincton between
“reasonablie and prodent allematives”
inchided in a "jeopardy” blalogieal
apinion and “ressonsble and prudent
mepsures” provided in an incidenial
lake statemanl. The Service agrees wiith
several commenters that roasonakle and
prudent measiren are not the sume o
seasonable and prudent alternaliven.
Subatantial design and roonting
changes=—appropriate only [or

altermatives (o avoid joopardy—irs
inappropriate in the context of
incidental take statementa because the
setion already complies with section
7iu}[2]. The commenter thal advocated
in “alterngtives” approach for
reascnable and pruden measores
migapplied the legislative history ol the
102 Amendmenls, Reasanable and
prudent measures were (nlended to
minimize the leveal ol incldenial taking,
byt Congress also intended that the
icting go forvard esentlally as
planned. Therefors, the Servige believes
thai they shouid be minor changes thai
do nof alier the Fasie destgn, location
durntinn, or Yming of the aetion. The
wection ¥ obligations of Federal agencies
nre not expended by the application of
reanonnbie and prudent measures,
which stoctly govern the scope of the
section § exemption for incidental
tuleinga

The definition of “Service™ is adopted
na proposed,
Sechion #0208 Appilicasility.

This section, whicth explaine the
apphicability of section 7. implicitly
covers Federal nclivities within the
lercilorial judsdiction af the United
Stales ond upon the high sean s o reaull
of the definition of “schon” in §402.0%
The explanation for the scope ol the
ierm “action” i provided in the
dineusaion under §40201 abave,

Seotien 42204  Counterpart

Repielations,
The Service ban retained the
counisrpart Uons section of the

1678 rule aa the new §40204 that
wuihorizes the drafling of jodnt
counierpart regulations by Faderal
sgencles and the Servies, "Theaee
counterpart regulations would allow
individual Federal ageacies to fine hune’
ihe general consuliation framework o
refiect thelr particular program
reapanaihtlities and obligations,” 43 FR
870, B71 (Jan. 4. 197EL

Counlerpart regulations must be
published first as proposed rules with a
minimumn 8-day public commenl period,
Such counterpart regulations muat retain
ik overall degree of protection affarded
listed species required by the Act and
these reguistions. Changos in the
general consuliation process musl be
deslgoed 1o enhancs il afficiency
without eliminating ultimste Federal
agency responsibility for compliance
with section 7. An long as the ganeral
consuliation process i ueed as a
stacting point, Fodorsl agancies can
anticipate Little difficulty in securing
approval of the Service for counterpart
regulations.
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One Federsl agency commented that
the counterpan regulation process is a
time-consuming alternative. The Sarvice
ndmits that informal rulemaking tnkes
lme and efforl, but believes that the
“[ine funing” that could ooour thredgh
fhe development of counterpan
regulations might, in the long run
provide a polid reterm in time and
resources saved through the wse of a
mare tormpafible consulation
procedure.

Section 40205  Emergencies

Section 402.05 provides a modified
eonauliation procedure for the Service to
respond o emergency aituations. This
pravision appliey (o silustions invalving
8zis of God. casualties, dinasters,
nalionsl defense or security emergencies
[addded to the rule in response 1o pablic
comments), etc.

Lipon request by the Federal agency.
the Service may carry out consultation
through procedures other then thone
provided under these regulations, ma
lomg as such emergency procedures are
conssienl with sections 7{a]-{d] of Lhe
AtL This allows, for example,
consulistion through infoermal means
tn.g.ﬁu telephone cail) aad, therefore,
rApLd responses (o emeErgency aituafions.

Ewlr:?mmm:hun puggesied Lhat
specific procedures should be sst sul o
provide guidance 1o Federal agencies
fecing emergency situations, One
commenter suggesiad that consultation
oould be ioitiated informally, such as
through a telephone call, and the Service
could then cemmunicate its infarmation
und recommendations over the
telephone, Becaune of the severs time
canstraints inherent in an emergency.
this infarmal approech is the method the
Service anticipates will be used by &
Foderal agency to conduect 8
consultation for a bone fide emergency.
One commenter felt that minimum
reguiremanta skould includs
“documeniation of the namre af the
emergency end justificntion for an
expedited consultation.” The Service
agrees and nas required. in a naw
paragraph (b to this section that the
natire of the emergeney ind the
justification for using an expedited
process be documented and forwarded
to the Service. However, the Sarvice hea
nof required that this be done during the
emargency or expedited conaaliation. as
this mey not always be posaible, The
new paragraph [b) requirens thai the
Federal agency conduct an “sfier tha
fact™ cenaultation. The Sarvice will
evaluate the information submitted by
the Federn] sgency, e, the nature of the
omargency actlone. justification for the
axpediled consuliation, and &n
eviluation of the impacts ta lsted

spicies and critical hagitat, and igsue &
hiological opinion including the
infarmation and recommendafions given
during the smergency consuliation. Thia
will serve nol only to document Fully the
consuitation, bul moy assist the Federal
mgoncy 10 responding to similar
EmErprtie.

One commenter argued that, whean
dealing with a fire. flopd. earthouaks, or
storm, there is nol enowgh time or
apportunity for 4 Federn| agency to
undertake consultation through an
alternate process determined by the
[Hepctor to be consistent with section 7
The Bervice notes that the uimost
Mexthility is needed to handle the most
extreme emergencies and belivves tha)
the Informal process outlined in this
seclivn would satisfy the commanior's
concern for the availability of promp
cansultation and decisionmuking in
eifiergency nituations,

The Service further recognizes thal &
iz pometimes necesanry o take
immediate stepa lo contafn, Hmil o
alfloviate an omergency in order o
protect health, safety, and welfars prior
fo initisting any form of conmultation.
However, the Service would like to
airess the fact that its early invalvement
is imporiant in order 1o take advantags
of its experline in migimizing (he effects
ol emergenay response sctivities on
endangsred and threatenad species
Foderal egencies must exercise
discrelion when responding to an
emergency as o when to conault with
the Service. This will depend on the
nature of the emergency and the actions
that are immediately required, The
Federal agency should contact the
Service as aoon an praciiceble, kesping
in mind the infarmal nature of
emeTRency coniuliation and Service
exportise in mizimizing the impacts of
BMOTRANCY Teaponse sotivitios on
endangored and threatensd ppecies,
Geclion 402.06 Coordination with
Other Environmental Aeviews.

This section on coordination with
other envirenmental reviews contains
paragraphs (o) and (b} of §402.10 and
peragraph [c) of §402.17 of the proponed
rule. The subatance of theae paragraphs
has been adopled, but the format kea
been alterad.

These regulstions. {ollowing the 1978
rule, allow Faderal agencies to
coordinate thelr consultation,
conference, and biological eesesament
responsibilities undor the Act with the
sgancy s reapansibilities undar other
piziutes auch an NEPA (42 US.C 4121 of
seq.] or the Finh wnd Wildl:dfe
Coordination Act (FWCA 18 U.5.C sl
&r seg.]. The Servica encourages Fedarnl
agenciea to coordingte theye

—

TE‘FF“JH!IihiH'.IE‘E. I:",ﬂ tlEI.lﬂ'llﬂﬂ. b %
pmfﬂl’ﬂtlﬂ [ B]lﬂh’ FEdﬂ!‘iE Agencies [
do ao in 8 manner that besr conforma to
their particular sctions snd which they
belizve is mos! efficient. Therefore. ihe
seniences In the proposed §402.100h]
siating that biolegical assessmanis
shou/d be incorporaied into the
documents reguired by olher sigiuies
[such as NEPA] have been deeppad fram
the final mule

Several commaeniers applauded thess
paregraphs hecause the coordination of
envirenmental reviews would rediecs
duplication of puperwork and save lme
One commenter requested guidance on
how a NEPA review of endargered
rpecies issues should be conducted. The
Service is nol in & position 1o provide
crileria that will ensure adeqguaie MEPA
compliance on endangered species
issnes. The Service suggeafs (hat the
commeanier conlact the Cooncll an
Environmental Quality, the agency I
charge of NEPA compliance, 1o obtein
puch informaticn.

Another commenter expresssd
concern that. in simplifying the
coftsuliation process. safsguards should
be used to avoid potential abuse and
sulmtantive problems. The commenter
fenred that without safeguards, NEFA
compliance mighi be construed as being
lesa necessary on endangersd apecies
matiers. Tho Service is I:.Tm:l concerned
that it retain sufficient review capability
i identify potential conflicts between
proposed Federal scticns end fisled
spesins, Therofore, i has alightly altered
it comauliation proceduras in this final
rule to ensure that all Federa! actions
that “may affect” listed species receive
scme degrea of review under informal or
formal consultation.

The concluding seniences of
paragraph (af emphasize thal although,
for exemple, & biclogical assessment
can ba incorperaled inls an ELS, the
procedures of these regulutions also
mal be satisfied to ensure adeguate
and Umely analyses duning the seclion 7
cangultation process, These seniences
dlin express the intent of the Sarvice 1o
aveld a fregmentad anelysis of
environmenial concerns through the
Sorvica's direct effors o provide &
coordinated review, The Service
declines 1o delete these sentences az
requested by several commentecs.

Under paragreph (bl the Service
ngrees with a comment that the
binlogical opinion should be siated in
the final environmenial impact
siatement or enviranmental assessment.
A stetement of the opinion may be a
summary of [is findings and conclusions,
conirary o the faar of one commaonter
that the entife apdaion must be repeai=c

L
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in the exi of the NEPA docusent. The
Service dops feel thai the #ntize opinion
should be attached as an exhibit to the
MEPA document U completion Hme
permits.

Section 402207 Designation of Lead
Agency.

This section. which governs the
dezignation of & lead agency, s adopted
from B402.10(d] of the proposed rule.
Cne commenter requasted thal the
suction be emended so the! only the
lead agency is reguired o notify the
Director that it will be conducting
ronsuliation on behalf of itsslfl and all
oiher cooperating agencies, The Servige
haz adopted this suggestion.

sotion 40308 Designation af Non-
Fodero! Represeniotive.

A pew §402.08 has been added 1o |he
final rule 1o clarify the role of the
designated non-Federal reprosoniative
and was derived from §§ 40202 and
43212 {a} and 1b](3] of the proposed rule,
Because the designatoed non-Federal
representative may of may nol be the
mpplicant, therm is a difference in the
ritle the represenlative can play in the
conaultetban If the representative ia no
the applizant. the information-gathering
funciions. through nformal consultasion
[§40213) and/or through the preprcation
of a biological assessmeont {§402.12). 0
the full extent of itz participation
Howewer, if the represanintive is an
applicant, its role in consuliation i meo-
fold, As the represenianve.
condact the information-gathering
functions identified above: as the
applicant, i may gontinue its
partiespation into formal sonsultatlion,

If an applicant is involved and does
not desire 1o be the designated non-
Fedoral representativa, the Federsl
agency and the applicant munl kgree on
L pacty 1o be designated, The Diractor
shall be notified, in writing if a oon-
Federal antity has been denignated to
cepresanl the Federal ngency for the
informal consultation or bielogical
adsesamenl procedures.

Cine commenter stated that prior
inotlce Lo the Direclor of the designetion
of 8 non-Fadarel representative ia
unnecessary. The Service diezgrees
brcause there is a legitimeie need for i
ti e cartain of the Federal agency's
congurrence (n the representation.
Fonwvever, the Service notes thal there ia
2 degree of flexibility here; &,
designation in advance for & continuous
action or for @ group of related actions i
grceptanle. In response fo one comment,
the Service agrees that the designated
non-Federal represaniative may only
ssbimit & species st under the biological
sisessment procedures [§ 402.12) if the

Federal mgency has, previously tooe -

simultaneously with this notice. d
provided (s written designetinn to the
Director.

Anpther comumenisr quedtioned the
Servica's aulhority o conduct mivrmal
constltaticns with non-Federal
repraseatatives in place of the Federal
agencies. The Servine acknowledges
that the Federal agency must retain the
respassibilliy o outisbe formal
consuliation along with its ulilmata
renpanstbility to enawre Gat 8 sctiona
ure not likely 1o jeopandizs listod
specien, bul the desigretion of a
represenialive by the Federal agency io
tonduct infermeal consuliation does nat
|esgen these responsibilities or ellminate
the Federal agency's duty lo review tia
gciions, [nstead, the designation of
representative allows the Federal
Bgency to coordinate all of its
environmentul reviews, thareby saving
tima and resources o obtain a single,
comprehendive analysis of the action
unel its poiential Impecis, The agency &
il atlll review the work product and
Independently reach its own conclusion
and desisiuns. The reprensatstive does

; 11be ground wosk |datn complletion and

synthesisk the Federal agency cannot
delegate its duty 1o review, analyze, an
formally consult
Concerned that g conflict of interest

puld exist if applicanis were sllowed 1o
be dezignated as non-Frderal
representatives, one comumenter olled 40
CFR 1508.8c] [NEPA regulation| as
suthority for eliminating applicants from
the field of potental epresentativen
The Service declines to make the
auggested change for the following
reason. Section T{cj(2] iteelf recognises
that exemption applicants [including
permitor liconse applicants) may
prepare biological sssessments (o
croparation with the Service and ander
the supervision of (he Federsl agency,
This oxpress slatilory opportuoty for
“interested parties” (a8 applicants
wiauld slways be) io prepare binlogical
wasegsmentn fund counter 1o the MEPA
rule and shows the clear Congressional
Ltent i fuver of full applicant
trvalvement in the section 7 procnss,
Although applicants may fill the role of
nan-Faderal represeniativos, the
uitimaie responpibility for complisnce
with gection 7 rematne with the Faderal
agency. [n response 1o ane commentar,
the regulabions have betn changed fo
elimingte the requirament that the
Federsl agency “participate in the
preparation’” of she biciogical
aszasament The Service believes that
the Federul agency may fulfill is
reaponsibilities by providing guidanoe
and superviston. and by Indapencently
reviswlng and eveluating the work

4 product of the applicant. Responsibility

or carrying oul negotintions with the ./

dS-EI'lIIDt may ool be delagnied to the
applicent/represeniative, B8 ruax-]zll.-.d
by this commenter. In addition, Federal
agencies cannol delegate their role 1n
initisting fermal coprulintion,
canference. ar early connuliation

Section 4208 lmeversible and
Irrwtrievahis Commitment of Resources.

Section 7{d] of the Act provides thal
after initiation of consultation required
under section 7iali2} the Federul agency
and any applicant shall make no
irraversible of leretrievablo commitment
of resourges with respect o the Federal
action which has the effect of
foreciosing the formulation or
implementation of any reasonable and
prudent altematives that would avoid
violatizn af section T[a]{2). This
prohibition does not apply 1o actions
affocting proposed apectes or propuded
gritical hakltat. This mandatory
restriction on commitment of resources
in mat ouil in 40209 of tha final mele
{formerly $402.11 of the proposal). In
response to comments. the language of
the propased rels was cormected Lo
canform more closely to gection TIdL
Ancther commeanier raquosted thal the
gamtonce dealing with section 7id] be
smended by adding "measures” alter
ihe phrase “ressonabls and prudent
allarmativefs]” to bring the regulation in
ling with the siaiute, The Service _
doclines 1o make this change because it
would tend to confuse "reasonsble and
prudent alternativen” thet are included
in jeapardy blological opinions with
“remponehle and prudent measures” that
are Included in an incidental iake
statement under section 7{b)(4} of the
Art The proposed language descriling
the saction 7(d] probibition ecourately
implements the Aot and s adopted in
this final rule,

The propossd rule addressed the
duration of the section 7{d} prohibition
a2 follows:

This reguiremeni exists bl a "o
jeopardy’ binlogioal ppinien @ jeeed oy 1be
Sarvies . ;b Federal sgescy agopis
resagnsble and predent altemaiives oo an

ewsmation & granied under ieston TS

Proposed rule, 48 FR 20090, 30000 | [wne
29, 1883), progesed to be codified of 50
CFH 402,11 Several commenters asked
for & cigrification or axpansion of theds
griteria that ierminate section T{d]
restrictions. Noting that the Acf o silent
as ig whin the section 7{d) prohitition
cegaen, one commenier contended that
the peohibition shewld end when
consillataon o terminated. Anothes
commanter, concerried thal the propoted
linguagn would déprive Federal
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egencies of the responsibility end
authority 1o determine compliance with
BECUON 778 (1), urged the addition of &
fourth eriterion that would terminats the
&eoiion F(d) prohibition if "the Faderal
ngency determines thal its proposed
action will not jecpardize the continued
existence of endangered and threstenad
sprcies ot adversely affect critizal
habitat.” Another commenter went
turther end urged the Servics o adop!
other critetia whete Federal Blency
compliance with section 7{a (2] would
remove the section 7[d| resliction Two
oiher commeniern felt that the second
crterinp-—adoption of reasonable and
prudent al'ernatives—maust be restricted
{0 thosn recammanded by the Service,
They opposed allowing the Fedaral
agency to formulate (18 own “ressanahle
and prudent nlternatives™ withani
Service approval in order to aveid the
prohibition of section 7(d).

The commenters ciiae valid cancarns
that illustrate the need lo resxamine the
duration of the prohibition against the
irrpveraible lm:lan*ur.rinah&
commitment of resogrees. Firsd, the
Bervice recogmizes that, although ita
biologicel opinions issued by authority
of section 7{h] are enttled 1o gread
deference. the ultimnts decision of
whether ta proceed with sn actian in
light of section 7 responsibilities rests
wilh the Federal agency. The proposed

e did preempt Federal agency
discretion by placing an agency that
disagrend with the conelusion of the
Service's biological opinian in the
Awkward posltisn of facing section 7[d)
reairictions on its action, even though it
had determined through its own analyain
that the section 7{a)[2) standards wesp
salisfied. Becond, case law indicaten

Service based on its pwn analyais, then
e validity of the Federal sgency’s “no
jeopardy” finding will decide whather
section Tia (2} hag been satigfied and
whether sectioh 7{d) no longer applhiss. [f
It = loter determined that the fading is
not valid, the Federal ngency would be
taking the risk of nancomplianes with
the Art

Finally. one commenter asked thal
this section be amended 10 require
Fedéral agencies 1o give weitten notice
10 the Sarvice verifying thai nelther it
nor any applicent tnvolved has made
any irreversible ar isrotrievable
commitmen: of resources during
consultation. The Act does not provide
each nuthority, excep! arguebly in the
exemption process. A mandatory
section T(d) notice hks not been adopted
in this final rule regarding consultation
procedures because section 7{d) is
girigily prohibitory in paiure and net
coneiltative.

Subpar B—Consultation Proceduras

There are five primary components
within the section 7 consultation
pracedures—confarence, aarly
conmeltntion, biological neseagment,
informal consultation, and formal
consultation. Of these, only conference,
formal consultatiog. and biological
anteasments may be required. Although
& Federal agency may elest 1o use
gevern| of these procedures. they do not
represeni @ mandajory. seguential
process. As ragoesied by one
commester, the following is & heief
ahstract of ench component of the

,cunn:ltal'.lm: roCEds.

I a Federal agency determines that |+
gotion in likely 1o jeopardize the
continged ullli-nnelhaf any propoged

: : Joiald, =4} =pecien or result in the destruciion ar
that section 7(d}'s proscriptive force ™ T S5 modification of proposes .J
conlinues while Federal ngency effors \ 1 critical habitat, the Federal agency ls
iz conform itw action 1o the requirements required to “confer” with the Servige
of section 7{a}{2| are “ongoing” See under §402.10. The purpose of
Narth Siope Borough v. Andrus, 842 F.2d conference is to identify and resglve
589, 811 n.143 {D.C. Cir. 1980]: potential conflicly between &n sclion
Conservation Low Foundation of New o4 proposed apscies or critical habitat
Englend [ng. v, Andrur, 823 F.2d mt The Sarvize will miikie adviaory
714 0.1 {18t Cir. 1879), The final rulo has rtommendations an ways to mislmie
h“-"?] amended to provide that the or avoid adverse effects, If the proponed
gettion 7{d) prohibition ia in forcs during species ar pro d eritical habital s
consultalion and continues until the subsequently listed ar designated,
Fequirements of section #{a)(2) are respectively, then the Foderal agency
satisfied. musl congider whether formal
Therefore. if & Federal agency copsuliation under §402 14 |s required,
TeCElves a "no jeopardy” biological “Early consultation” is an optionl
apinion from the Service or chooses any process thal may be requested through
reasonuble and prudent aliemalive the Federal ajency by & prospective
recommended by the Service. the applicant ta determine whather {1
requitements of section 7{a)(2} are met proposed action is likely to jeopardize
and the section 7[d) prohibition expires.  thae continued existence of a listed
i the Federal agency disagrees with a species or reault in the destruclion or
"leopsrdy” biological cpinion or chonses  adverss modification of critical habirat
an alternative ngt provided by the Early consullation occars prior loa

formal application [or 3 Pederal pErmit
of lizenss. Such sarly consultation s
condycted belween the Service and the
Federal agency in cooperation with the
progpeclive epplicant. At the request of
the prospective applicant. eatly
conrultation s initisied by the Federal
agengy responsibie fos dssuing the
permil or livense and is generaily
conducted and concluded tn the mnnner
preecribed fer "lormal eonsultation.” I
tho mction is & "major construclion
activity.” the bialogical assessment
requiremeni of § 402,12 muest be satiafipd
before early consuliation is inlliaies,
Alter concluding eariy consultation, the
Servica will deliver jis preliminary
biological cpinion ta the Federal agency
and the prospective applicant.

After formal application (s made for
the permit or Heense but belorn its
issugnce, the Federal agensy shouid
submH o the Sarvice a written requesi
that the preliminary bielagical apinion
be confirmed as & final biological
apinion under section Flafal 0 the
Service determines tha? no significan
changes kave occurred in either the
proposed action ar the Informalion
ovailable since early consultation. no
new impacts are enlicipated. and no
new species have been listed or critical
habitat designated since early
consultation, it will sonfirm that tha
preliminary biological opinion remains
dcturate and shail be treated as & linal
bialogical opinion issued under section
7[b) of the Act: Consultation will
termingte in sccordanoe with 4020400,
However, [ the Service s unable to
confirm the preliminary biological
opinian due 1o any of the rensons
outlined in §$402.11, formal conswltation
on that actien munt be initiated under
§408.14,

“Biological asseasment” requirements
apply to all major construction activities
e dafined in these regulations; Even if
not required, Federal agencies may
voluntarily prepare & biological
assessment 1o aamial thom in fulfilling
their section 7 responsitilities. Also, any
person wha wishen to apply foran
exemption may volunterlly peepare such
an aasessment in cooperalian with the
Service and under the supervigion of the
appropriate Federal agency.

A biplogical asssasment containg
infarmation concerning listed or
proposed species or designated or
proposed critical hebitat that may be
prasent in the action area and &n
evaluation of any poiestial efecis of the
action on such species and habifal A
tialogical sssessmont should be pred m
detarmisning whether formal
canguliation or & conference |s required.

i
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“Informal consuliation” includes all
the coniaets [discuspiond,
comespondencs, eic.] betwaen he
Federal agency or i1 designated non-
Federal represeniative and the Servica
that take ]:||.u cE prior ko the initiaton of
eny necessary formal consullation,
Informal consaliation may be used by
ihe Federal agoncy ih determining
whether formal consuliation under
£402 14 or & conference under §4HI2.30 in
required.

“Formal consultation” is regqulsed
undr section F{a]i2) of the AcL A
Frderal agency must initiate farmal
cansultation il it determines thal its
action “may affect” any Liated species or
ity critical hobitat unless || determines
through informal consoliation or
biclogical assensmeni procedures. with
the written copcurrence of tha Servica,
that its action i not lkely (o sdversely
affect” such species or habitat, If the
aciion ta e “major constroction activity,”
the tologicel assessment requirsment
mual e satlaflled before formal
consultation may begin. Formal
consultation is concluoded within 90 days
of extended in acocordance with the
provialons of §402.14. Within 45 days
afizr concluding formal consultation, the
Service will deliver ite biological
opinion siating whether or nol the action
is likely 1o jropardize the continuad
extaipnee of listed species ar resuli n
the destruction or adverse modification
of criticel habitat, If formal consuliation
mesulia in & "jeopardy™ biological
lll:lnh:n. reasonable and pruden
nliernatives, if any, will be included i
the opinion.

These procedures are discussed more
fully beiow. together with the sections
govarning post-conselintion
responnibilities of Federal agencies and
the factors that require reinitlation of
fermal consuliation. Specific publi
commenis are tresied on 8 gecton-by-
gection Basis,

Seciion 40210  Conference an Propesed
Species or Proposed Gritice! Habitot,
The 1878 Amsndmients added the
reqguicement in section 7la}[4) that
Federal agencies confer with the Service
on any Federal action that is likely to
jeopardize the continved existonce of
any propesed species or rosult in the
destruction or adverse modification of
proposed critical habitat. The o of
this requirement in o identify an
renalve patential conflicia between an
action and proposed species or
proposed critical habital at en eariy
point in the decinionmaking process.
Conferences will be conducted &n an
mformal basis between the Federal
agency and the Service. The Servica will
maks recommendations, | any. fo

minimize or avoid adverse effects of the
BLIOR on propoprd species of proposed
crifical habitat, Thess meommendations
are advisary in fatore, besause the
“jeapardy’” prohibition of section 7{a)i2)
doek nai p.'pp'l].' ugiti] the specles Ly ligted
or the critical habital is designated.
Fowever, the Federal agency and any
applicant shoold give serious
considecation 1o implemanting the
recommeandations aince, i the species e
later Hatod or ertical habitat designatad.
the Federal agency mnuni review s
action, regiardless of 18 stage of
completion, 1o determing whether
comsultation in required. In certein
instancen the Federal agency end the
Service may conduct the conference in
guch & thorough manner that it would
gatisfy the conoultation requirements of
section 7[al{2) if the proposed listing or
desigmation i subaequently completed.

The conference procedures are not
repatiive of work performed in the
praparation of a biclogical aasessment,
&8 suggested by three commenters. Firat,
the conference requirement eppiles o
gll Federal actions, while the biological
gesassment reguirement only applies to
actions thal are “major constraction
activities,” E:e:nll:ujd.. the mﬂmﬂnn _
requirement applies to proposed species
and proponed critical habital, whersan
biological assesaments are reguired only
when listed species or critical habitat
may be present o the acton erea -
[nlthough proposed spacies or propos
eritical hebilal ahouid be covered in the
panenament f they also may be present
it the action area]. Thus, the conference
proces fills the need to alart Fedaral
agencies of possible sfepa that the
agency might 1ake at an sarly singe 1o
adjual their actians 1o avoid
jeopardiring s proposed specien, The
Service strongly encourages the
implementaticn of the recommendations
a0 the action woald not violste section
Tla)iz) U the apecies is listed of the
eritical habital destgnatad.

After reviewing a biological
azsesament or other available
information, the Service may delerming
that & eonference is required for the
propoeed species or propossd critical
habitat A sentence has bean added to
the new paragraph (o] of §402.10
[proposed §$402.13{a]] to point out tha
Service's responsibility to request 8
Federal agency to confar after a review
of avallable information, The last
gentence of the proposed paragraph a)
has been delsted since the new §402.08
clearly defines the role of the designaied
non-Federal represantative. The Bervice
declines to toke the position that il cen
“raguire” the itation of & conferenca,
bocouse the Federsl agency beara the

ultimate responsibility 1o anseas the
likelihood of jeopardy 1o proposed
species by |ts actions. However. the
Service will vigilanily review biological
asseanments and oiher avallable
information and fetfill (s duty o make
Federal agencies pwiire of their
responaibilities under the Act,

The Service emphasizes the need lor
Federel agencies to confer becaess such
elforts may not only mintmize or avoid
lajury to proposed epecies but might
aiso prevent the halting of an action if
the npecies ks subsequently lsted:

Obwvinusly, Federsl agencies treversibly
gommmdtnng resowrces and foreclesing
aliemnalives o an aclion ihat s Gikely 1o
jecpardizs s proposed apecies do so with the
risk ihat the species will eventaally be
formally listed snd the prohibitians of section
7 will begame applicable. The conlerees do
fiot belidve 1het any Federal Bgency ar
permities shoald make any dreversible or
irretsisvable commitments of respurces for
the parposs o with the intem of forecioaing
plserwiss reasonable allermalives or in order
ko pecure A ENEmpiion pursannt io seclkon
Tk}

H_R. Conf. Rep. No. 697, 96th Cong., 15
Sean. 13 [1979).

There ls no requiremant thal Federal
agencies confer with the Secvice an
species that are candidates for listing
proposals. Howevar, for the reasons
identified by Congrena tn the Conference
Repart to the 1979 Amendmeants on
proposed specien. the Service
BACO Fadornl agencles to confer
|u1urmuﬁ; on oandidete species when
deemed gpproprinte 1o avoid im?n.nij'
and to avoid potential economic loss
through project modification if the
species s laior linted.

Beveral apecific changes wers
recommended for propossd paragraph
() |paragraphs () and {b] In the final
fule]. One commenter felt that the
reference to “potential endangered
ppecies conflicts’” was too resirictive.
The Service agrees that the proposed
rule might hava been construed Ao as io
gxclude threatened species. Therefore,
the senience hos been adjuated to refer
Io all potential conflicta.

Cina commenter ihe Service o

the standerd for mitialing a
section Tial{4] conference from “likely to
jeopardiza” to “would adversely affect.”
The tion tracka the statute. The
Service lncks the suthority to make the
requestad change.

Several commenters urged the Secvice
to make provisiona for applicant
iavalvemenst in the conferance procesa.
The Service mgrees, and han ndded
language in parsgraphs [a]. (c], and (e]
of §402.10 to ensure that applicanta hava
an opporiunity to participate in the
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confersnce, and that they receive o copy
of the cenclusions documentad by the
Bervice

Analner commenter askad thal thne
limits be eetablished for the conferencs
process. The Sarvice declines 1o
establish time limita for the conference
requiremunt. The Hming of the section
718 }{4) process is, in part, dictated by the
progress of the proposed rulemaking fo
lisl & specied or fo designale critical
hehitat. Regardlass of any time limits
tha! the Service could establish, the
conferonce requirament expires Bnd
conaultation is required if the listing or
critical hahitat designation becomes
final. The Service finds no reason Lo
impose Figid lime framas for
conferenees.

Paragraph [c] defines the naticrs and
content of the conlesence. Basically, a
"conférence” involves informel
discussions on the identification and
possibie svoidanse or minimization of
potental adverse ellects io proposad
specles or proposed critical bahitat from
& Faderal action, The reference 1o
“informal discussicns™ should nst be
eonfused with “infarmal consultation,”
which is & distinct. but optional,
eomponent of consulistion,

The Service declinas 1o modify
paragraph [c] by changing "sdvisory”
recoinmnndations fo "conservation”
recommendetions, as suggested. Such &
change may confuse confarence with
formal consultation, the required
procedure in which discretionary
‘conservation recommendations™ may
be given, The Servica alao declines to
adapt suggested provisiona that would
[1} require ndvisory recommendations to
be made in every conference, (2} force
the Service o notify the Federal AgEnCy
of the date on which & final decinion will
be made an a listing proposal, ar {a)
require the Service to initiate emergency
rulemaking proceedings to list & #paciss
or dewignate critical habitat if the
Federal action is likely to jeopardize the
species. Although required. conlerence
is an informal process that hes no
substantive farce. To force every
eenference inte a regimented structure
would be counterproductive aad
fonirary io the tnlent of the Act Whan
approprinte. the Serdce will moke
advisory recommendetions on ways 19
avold or minimize adverse offacis 1o
ﬁmﬂﬂd species or propored critizal

abilat. During the conferenca. the
Service will epprise (ke Federal
of the progeess of the listing or critical
habitat proposal and will atiemp 1o
notlfy the Federal agency when the
listing or critical hahitat propasal
becomen final, Emergency rulemalking is
provided for cnder section 4(bi[7] of the

At and will be ised I appropriate
under the cirecumatances.

O commenter suggesied that the
cortference invelve all of the stops of
formal consuliation. but an an informal
aste so that if the listing becomes final,
ihe conclusions and recommendations
gerived from the conference could be
adopled an a final biological epinion. In
some cas#y. o thorough, well-preparad
confecance might elusidata sufficient
conclunions and recommendations 1o
Berve as the biologice! opinion, upon the
final listing of & specian. While saction
7la](4) does not require Federal agencies
to follow the seclion 7[a)(2) precess for
propoeed species or proposed ertical
habitat. or specifically provide for the
conversion of conference “conclusions
and recommendations” into a final
biolegical opinion [in contrast to explicit -
authority under section 7[b)i3)(B) far the
conversion of preliminary biological
opinions wito final blological opinioas),
such & procedure (s availabile to the
Federal agency and the Service in
approprisie inslances,

If the information necessery to
canduct a formal consuliation is
avnilable at the conference stage, and I
& formal procedure is desmed
Bpproprinte by both the Federal agancy
and the Service, the conference may be
conducted through s procedure
equivalent to fermal consultalion: the
results, or oplnlon, derived feom a
“lormal” conference may be adopied as
the biological opinion when the
proposad listing or dasignation is
complried. [t should be nated that the
conferance conclusions and
recommendations would anly ba
adopted as the biological opinion in
thoss instances where no new data are
developed. including that developed
during the rulemaking process on the
proposed listing or designation of
critecal habitat, and no changes Lo the
Federul action are made which would
alter the content of that epinion, By
praviding procedures which allow for a
more extensive confersnee that may
later be adopied as the biological
opinion. the Service does nod intend 1o
expand upen the requirements of section
T[a){4]. Rather, this procedure is an
option avallable to the Federal agency
and the Service to help avoid conllicts
and expedite consultation if the
proposad species or critical habital s
listed or designated, Therafore, & new
paragraph (d] s added 1o this final mle
in acknowledge the availability of &
“formal” conferénce procedurs,

Paragraph (o] of $402.10 discusses ihe
documantation of the results of the
confesence, If the aclion invalves only
proposed species or proposed critical

habitet, 8 copy of the Tacommandations
will be forwarded by the Seryvice in tho
Federal agency and any gpplicant. I an
action alsa invalves fomal consullation
on listed apecien of critical habitas, the
Service will provide the
recommendations on proposed species
or proposed critical habitat with the
biological opinien, As reqieented by
some commenters, the Aral rule has
boen clartfied 1o siate that the
conclusions of & conference will be
provided with the biological opinion
rather than made an integral part of
{"consolidated in"} the opinion. The
Service does not intend that the
informal nature of the conference he
cherged ar that any af the reguirements
of [ornel consuitation under section 7
be imposed on Federal ngencies with
respect 1o proposed species of proposed
critical habitats unless the Federa)
egency apecifically requesis a more
formal procedurs. Early initlation of
these discussions increnses the chances
ol resohution of patential conflicts,

Segtion #0210 Eorly Consuliotion,

Tha 1882 Amendments added a

rovision to the consultetion process
rnumjun T[a){3]] designed to identify and
to minimize. early in the pienning stage
of an sction, polentinl conflicts hetween
the action and listed npacies. These
early consuliation provisions suthorize
the Service to consult with Federal
aguncies at the request of and In
cooparation with prospective epplicants
regarding the impact of proposed
acticns on Hsted spacies or eritical
kabitat. These provisicna ere
Incorporated tolo the fnal regulations in
§40211 [§402.14 of the proposed rule).
The intent of this provision is to invelve
the Service and State and locsl planning
and conservalisn ontities in the planning
siages of aztions. The Service bellaves
that early consultation will be halpful in
entablishing 8 mechanism for early
resofution of potential conflicts,
Congress did not intend that this
provislon be used io authorize
consultetion for speculative or mmote
actons bot rather only on actions which
are likely to ocour. The regulations
require prospective applicants to )
provide sufficient information describing
the project. |ts location, the scope of
hctivities asgociated with it and the
nnticipated Impacts fo listed apecies o
enabie the Federi agency and the
Harvica o eanduct meaningful escly
comsltalone

The opporiunity for an early
consuliation should expedite the
permitiing and other regulatory
processes aasociated with aclions
requiring Federal suthorizaiions,
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Conteary to the inlerprefation of one
pommenler, enrly consuliation is not a
roquired process. bul rather in an
optional step ihat & prospeciive
applicant can take to factor in section 7
conniderations during the initial
planning stage. Alihough earky
cansultation contains most of the
features of formal consultation. the
Service declined to ndopl the sugzestion
iz place the eazly consultatien
provistons within the formal
consultalion seciion &3 & “apecial case.”
Early consuliation, unfike formal, is not
required and oocurs before any
application for & permil or licenss i
Tited, wheregs formal consuitation is a
post-applicatlon process when
applicants are invelved, Thess
differences are significant and merit the
separation of those distinet processea
into separste sections. However,
broanse of the extenpive similaritiea in
the proceduros for early and formal
consuliation, the final rule has bean
subatantinlly modified in format to
reference appropriale paragraphs in
§402.14 [formal consultation) to aveid
repefiton of ithese commom features.
Although this kas greatly shortened the
warly copsuliation section, the
requirsmeniz and procedures have not
been aliered substantively.

One commenler was confused over
the parameters of early consultation and
informal consultation [$402.13), Informal
conaultasion |s a pozt-application
process, as is formal consultation: endly
cansulialion is a pre-spplication
process. There is po overlap. Destgnated
non-Federal reprosentatives can carry
onf informal consuliation. and they can
alio camry oul the biological asspasment
process if an asseaament 18 th.]l.IJh!li
during the sarly consuliation Allkough
oaly Federal agencies conduct early
consuliation direcily with the Servics,
nan-Faderal representatives may
contnue 10 play a role o the date-
guthering functiion of conauliation.

S=verul cammentsrs belisved thal
proposed §402.94 took away the
prospective applicant's rght to requast
pariy consullation and o make the
initial determination of possibie impacts
to listed species or oritical habilap The
proposed rule praserved the prospective
spplicant’s right Lo request sarly
conguliation but provided the Faderal
egency with the responsibility for
deiermining impacis to listed species or
critical habuial, In response to
comments. the-final ruie Has been
rearranged o ciarify the primary rale of
ine applicant in making the nltal
dotermination and request to the
Federal agency. However, the
gpplicant’s rights under secnon 7{a)(3) of

ihe Act are not wngualified, and the
ultimaie burden is on the appllcant to
meat enriain teeshold critena.

Paragraph [a) of §402.11 outlines the
purpone of eariy consultation and is
pdopted subsiantially as propesed in
§402.14(b] end the frsl senience of
402340l The legislative history is
clens that the prospective applicant mual
be invalved 1o the greatesl extent
practicalble in every aspect of the early
cansiliation process, HR. Conl. Rep.
Mo, 835, 97th Cong,, 2d Sess, 30 (1982),
Cme commenter expressed concern that
it muy nat be possible to hove the
applicant invalved in every meeting and
telephone call between the Federal
agency and the Service, Therefore.
acknowledging the prastical limitations
on involving the spplicant in all
consultation contacts (but stil
recognizing the need for continuous
communication with the spplicant], the
sepond sentence of peragraph [a] now
reads that the proapective applicant
should be iovalved “throughout™
{instead of “in every aspect of'] the
consulialion process,

Paragraph (b) of §402.11 sets out the
threshold conditions that must be
sattafied before early consultation cen
he initinted nnd (s derived from
proposed §402.14{c). As suggested by
one commentér, the proapective
applicant's request Jor early
consuliation should be mede ln writing
1 the Federal agenoy.

The "may adversely affect” threshold
for initiating eacly consuliation has been
pxpanded o “mey affept” This action
was fakan because the more restrictive
slandard unnecessarily limited accens lo
this narly review procedure, espacially
gince &1 the encly planning siage of an
action: the exect nature of 2 possible
affent could be difficult to define.

Sectinn $0214(c) of the proposal
established that the Federal agency
ensure that the following conditions be
met prior Lo initiation of early
eangultation:

[1} there must be a definifive proposs|
outlining the acton and e sffect

(2} it must be ahown that the action i
technologically, administratively, and
legally foasible;

{3] it munt be shown Lhet the applicant
possesses adequals econamic redources
to conduct the action; and

{4} it must be shown that the applicant
pOssasaes some property interest in the
proposad site an which the action will
Do,

Mumeraus comments were received
on these criteria, Three commenters
urgad tha Service 1o atrike all four
conditions because of their
unreasonableness and the Service's lack

of authority to impose them on
applicants. Other commenters eriticized
eonditions [2) and [3] due to thelr
embiguity. Contending that enforcement
af thesa conditlong would preclude early
consultation in many cases, the
commenters aoted that the information
peaded to mesl these conditions i nol
avrilabl al the ume that esrly
consultation is moat waeful. The
commentess alsn atincked condinon (4],
regarding the need to show &n
pwneribip intereal in lend, becaune
early consuliation would normally occur
prior to the selection of an exact
|ocation for the project. Twe
commenters staled that conditions (1)
and {2] are adeguate for screening
semioun nctions, One commenler
pited that only two criteria be
addresned in determining ‘Elmhulw|[l¥r_,
gonaultation: scope of the proje
::ﬂumblu effecta on listed species
The Servica was givest explicit
suthority in section F[a](3} of e Act 1o
igsue guidelines that wouald prevent
speculative or undefined actons from
tHggering early consuliation.

The Committes expecin that the Secretory
wib] excinde From soch adrly conmuliation
those achons which ars remobe or speculaiive
in natare gad 1o ncude only thees scilons
which the applican] can demonaira e are
Lilely to oecur . . . . The Commiites furiher
expects that the guidelings will require the
peospective spplicant fo provide suffizient
informntnn describing the project. 118
locatian. usd the scope ol aciivitien
asspeinied with il ko enabia 1he Secretary 1o
carry oul o meaninghol conmuitation

HR. Rep, Ne. 567, 87th Caong., 2d Sesa.
25 [1982),

The final rule retaine proposed
condition (1] thet reguires the natuen
snd eflect of a prospective actlon to be
defiped, Witkout adeguaie Information.
early consullation would be
meaningless. Proposed condltion [2] has
been madified in the final rule to require
that the prospective spplicant certify
that i1 intends to Implement ila proposal.
if authorized. This will prevent highly
speculative actions from entering early
consultation. The Service believes that
these fwo conditions are reasonable and
will allow Faderal agencies and the
Service to focus thelr atenticn on
concrets, feasible actions through
meinlaghul, early consullations,

Proposed conditions (3] und {4]
deacribed above have been deleted The
Service agrees that thess conditions
went boyond the normal pre-applicalion
infarmalign-gathering praciices of
Federal agencies and 1hat they might
hitwn disgoursged early consultationa
unnecesaarly.
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Paregraph [c] of §46211 is adopted
from proposed §402.34(a] and the
introdiciory paragraph of proposed
§402.34(d). This paragraph governs
initiaticn of early consultation by the
Fedural agency if the prospoctiva
applicant complies with paragraph ().

Parngraph (d) of §402.11 governs the
procedures for conduoting early
consullstion. To eliminate unnecessary
regulatory lenguage. this parsgraph
cross-referances the items in §402.14[c)—
{i]. sinte the peneral consultation
requirements are the same ga for formal
condultation. The propased rule
repealed thesd requirements in §40214
[d] threwgh fi).

Ona eommentear argued that the
Gervice excoaded it suthority in
proposed paragraph {d){3) by telling
Federal egencies how o mesd thais
responaibilities by requiring Federal
agencies 1o involve the applicant in the
data-gathering function. Although this is
nol included in the Gnal mle, the Fadaral
agency has an underlying responaibility
lo tnvolve the applicant in every aspect
of the early consoliation to the extent
Euulhlu_ Muoreover, the applicant may

¢ the primary sowee of data used tn
the consultation.

Il the action is a major comiruction
activity, then & hiniogicel assessment
must be prapared in eccordance with
$402.12 before the request for early
consultation is submitted, as (s required
for formal consultation, This is &
from proposed §402. 10 b](10) which
made the bielogical szsessment nprional
during early consultation. The Service
Agrees with the comment that. for major
construciion activites, g meani i
rarly censultation most nclude 1he
preparalion of a bislogical assesament
hecause the prefiminary biological
opiniion issued after sarly consuliation
may be confirmed as the final biological
opinion. Therefore, if eatly conanltation
i8 requested for & major constmiction
azhviLy, the Federal agency must
completr a blological assessment under
$402.12 prior to submitting |t request
for early conaultation.

Thae time limits and extansion
provisions for formal consuliation are
incarparaied by reference as the
requirementy for early consultation
Several commenters felf that the
‘muluilly agreed open” language of the
propozal [§402 14(2|| waea oo ioose and
hat definitive ime limiis were needed.
The Service agreea and has adopled the
time limits for farmal consultation 1o
apply toearly consultation ag well. The
Service notes that for major
corstruction activities, the time period
will ool begin to run until the bickogical
assessment under §402.12 is completed.
Hecause time deadiines have been

adopted, thern is no need to require a
writlen potice that consultation has
been conciuded. as requested by one
CORUDENTET.

Propoded §492.14(1) concerned
requests by the Sarvice for additional
dafa and did ast require the sddition of
& written notice procedure for oblaining
an extension. This is now required, as
requested by one commenter,
incorparating the lermal consultation
requirementa.

wd §40214{F) recognized that

the Service's responaibilities during
early consuliation are the same as those
that exist during formal eonsultation.
The Nnsl rale retains this provision by
reference. The Service i opposed 1o
limiting the scope of its anslyais of
impacts during early consultation. and it
i2 also opponed to imiting the froa Aow
of communication among it, the Foderal
ngenay, and the applicant. Thersfoen,
the comment suggesting thet draft
preliminary biclogical opinions not be
released to the Federnl agency or the
proapactive applicant is rojected. This is
not un desue thet cen be deslt with an an
8d hoc basis, depending on the program
experience with particular agencies or
regions. The policy behind early
congultation i clear full involvement of
all parties, including the prospective
applicant, to id.an:lllﬁr and ¢liminate
conflicts at the earliest possible stage of
@ project,

nragraph (o] of §402.11 provides that
the contents and conclusions of &
preliminary hiu]uFI::u! opinion ace ths
name &8 for & bicloglcal opinion fesued
alter formal consuliation in §402.14(0),
One commenter stated thal biological
cpinione need only be isswed after
formal consullation under section 7(a)[2)
of the Act and that this should be
clarified in the rule. The Service
disagrees bocause & “writien slalemeni”
containing the Seerstary's opinion is
rn:i:.aimd to be givan after the conclusion
af both early and forma) consultation,
However, there 18 an important
difference in these two types of
opinions: the former has no
tndepandent, oparative significance;
while the latter atates the Service's
“final” |udgineni on the impacts of &n
acfion The preliminary biological
apinion, issued afler the conclusion of
rarly consultation, has no oparetive
force until it |s later confirmed by the
Service under section 7{b){33(8] of the
Act., just before th

One commenier said that it is
inappropriate 1a include as incidenial
take malement with a preliminary
bialagical opinion. The Service belizves
that input on incidensal take = essentisl
to udogualely assist the applicant in
planning its action It would be unfair e

& Bciion i to be raken.

foree the applitant to wait unelf the Sime
for confirmation of the preliminary
blolegical apinion to receive (18 fim
nolice on the terms and conditions that
Al be :umFried. with and the amoan)
and extent of permiasible incidenta)
take. Mo harm resaits to the species by
peeviding this Bletsmmi in the
preliminary biological opinion becawse,
un stated in the rue, it doss nol
constituie 8 permi to take. The "taking”
exemplion under section 7ol doea not
nocur until the greliminary biological
opinion 18 tater confirmed ss a fina)
ppinion under §402.11(f).

Paragraph (f) of §40211 is adopied
from proposed §§ 402.15(b] and
4)2.168{a]. This paragraph acknowledges
thal, if certain findings are made by the
Service, a preliminary biological opmion
may be confirmed as & final biological
opinion after formal epplication for a
Federal Hicenee or permit v made, Tha
rule requires the Service to make is
decigion on confirmation within 45 daya
after receipl of the Pederal agency's
requesl. As requested by ane
commenter, both the reguesi and the
Service's response must be in writing

Fection 40212 Riologieal Assessment,

This section explains the biological
ag3assment roquirements ander section
7lc) of the Act and the process that must
be followed in its preparetion. The
reguirement that biological assesaments
be prepared in sdvance of cenain
consuliabions under sectlon 7laj| 2] was
added by the 1978 Amendmenis.
Although the Service hes, as & matler af
aganey practice, been requirisg the
praparation of blological essessmenta in
Sppropriale cases under the authoriy of
section 7[c). this final rule copzalidatey
il regulalory requiremenis perlaining o
biological pssesamenis.

The propased rmule addressed the
biclogical susessment provisions in
§5402.01[c] and 402.12(b), In reaponse 1o
public comments. the Service has
merged theae sactions in the [nal fule
into § 402.12 The new formal clarifies
the requirements and procedures for
preparing biolsgical asseasmants.
Although the arganization of these
provisions has been changed
substantially, the substance of the
regulation la, except for minor
amendmentd. the same a8 that prezented
in the preposed rule.

The informal consultation and
binlogical ussessmeni processss war
both pressnted in §402.12 of the
proposed mie. Thie confused sevaral
cammieniers who believed that
blological asasssments coeld only be
periormed in conjunction with tnformal
conscilaitons. To eliminate thia

W
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gonfusion, the hiniogical uasessmen
provisions are placed in & separate
seclion. immedistely before informal
consultation, Although w Federal agancy
may prepare 8 biological nssessment
while invalved in informal consuliation
with the Service. thare is no requirement
that it do 3o

Heferancen o aonferpnce, oarhy
eofsuliation, and formal consultation in
propesed §400 12 [b)(7] (thind through
fifth sentences] and [h}{10) have been
deloted becanse cross-references to the
biological assessment requiremen) have
been tnpericd tn §§402.10, 302,11, and
40214 to pxplain the [nterrelationsbip of
these proceises.

The purpose of 8 “hiologieal
assesament” as siated in §402.12{a), is
1o evaluate the polential effects of tha
ecton on listed or proposed apecias or
dessgnated or proposad critical habitat
cnd determine whather any such sprcies
and habital are likely lo be adversely
affected by the action. Biological
assessments are designed o assist
Fadasal sgencles In “'determining
whether section F[a)(2] consultaton
should be initiated by ideniifying
endangared or threatened species that
may be present In the erea affected by
their proposad project and by
idantifving (ke impacts of those projocts
on species.” HE. Rep, Mo, BT, féth
Cong., 1st Sess. 14 (1870} Such
#assgamenis are designed Lo promote
the “parly discovery of and elucidation™
af potential endangered end threataned
species conflicis with proposed sgency
neHong, These reviews shoold take
place wail before the agency exercises
its discretion to suthorize, fund, or carry
out an action, H-R, Rep. No. 1825, B5th
Cong. 2d Sesa. 20 [1976).

One commenter sgked thai a
reference be insarted for prepeation of
“nreliminery biclogical assessmenis.”
The Service does not reguire sdvance
review of draft biclogical aspessmants;
ihe roquented procedure would add Lo
statatory requiremenis, Thersfore, the
nddition hon not besn mede.

Section 402.12[bH1] of the final mule
acknowledges that the Acl exompla
from the biologicsl assessment
requirement those sctions for which
contracts were lel or conatruciion was
started on or befors the effective date of
the 1978 Amendmenis. One commentar
argued thai the assessmeni requirament
must not be retroastive, bul should
apply only to current sctions as of tha
(ssuance of the final rals, The Service
miat follow the Act on thia point and:
adept the rule as proposed, This will not
oparate to the dissdvaniage of any
Federal agency involved in a section 7
consulintion. becaose the Service had
bnan requiring the preparation of

binlogical assessmenis mnce the
effective date of the 1678 Amendments.

Section 402.12(bY[1) also recognizes
that virtually any Federal agency, State
or |ocal agancy, private orgamizetion, or
individual [potential exemption
npplicanis) may voluntarily prepace &
hiolegical espessment consisten: with
the procedurss set forth in this section
i essiel it o fulfiiling ita section 7
responsibilities. One commenter urged
the Service to deiete the sentence
referring to voluntary preparation of
gssesaments in proposed §402.12(b)(1}
becanss consultation is terminated if a
hinlogicel assessment Is not reguired.
The commentsr's statement 4 anly s
for an nciton if no listed species or
critical haliitat are present in the
proposed sction sres. The placement of
that sentence in the proponed rule was
confusing, and thus the final ruls has
baen clapfied, The Service would like 1o
make it slear, hewever, that whether n
biological assessment is required or
voluntary hears no relation 1o whether a
conference or formal consullation is
reguired snder § 40210 or 402,14,
respoctively. The azsesnment |8 8 lool
used to identify impacts o apecles or
hakital ao that & decision con be made
a8 to whether 8 proposed action is likel
to adversely affect listed species oz
critical hehital. The biological
assessment can be wsed to determine
whather & conference or formeal
gonsullation i required.

Thi Act provides that any peracn wh
may wish io spply for &n exemption
from the requirements of section Ta]{z]
may voluntarily conduct such an
asprsament, (1 coopecation with the
Service nnd uader the suparvision of the
appropriate Federal agency. These
potential exemption applicants mal
follow the procedures described in
40212, Under section 7{h)[2}, an
exemption is not permanent uniess a
bislogical assessmeni bas been
prepared. A permanent exemplion
remainy in force for & perticuler Federal
action regardlese of the listing of
addiHonal spacies o tbe action area,
whereas an ordinary exempiion s
limsited to the spacies invelved in the
section 7 consultation. Perageaph (BH1}
acknowiedges thess slatutory
provigione,

Therelare, the Service retains the
floxibility inkerant tn paragraph [B]12)
that allows for the preparation of
biological assésaments in those
insiamces whera they are nol
specifically required by this rale
Although requesied by another
commenter, the Servige declines to aet
guidelings for the axercise of discretion
by other Fadarnl agencies or applicants

on the decislon Lo voluntanly prepirs
BARpIEmEnLE,

Parsgraph (b)(2) has been ndded in
responss to public commenis. The
limitation tn aectHan Tel1] of the At on
entaring contracts or starting
gonstraction on an acton while the
preparation of & biologickl resessment ia
pending hat been incheded in these
regulations. This conatructicn regtriciion
applies to all actions involving the
peeparation of a biologicel assesament

The fact thet & biological asszasment
ia not required for all actions does not
mean that listed or proposed spacies of
donignated or proposed critical habitat
receive leas profecilon, Federnl agencies
atill have an obligation to review all of
their actions to delermine whather
formal consultation under §40214 |8
required. In sddition, Fedaral agencies
must confer on actiens that are likely to
jeopardize the contimued existence of
propossd spogies ar resull in the
destruction or ndverse modification of
proposed critical habitat

_Ofe commenter avked thal Fadaral

agencies be required 1o document any
finding of “no effect” on lisiad spacies ar
critical habitat for sctions not invelving
the preparation of a biclogical
aasessmenl. The Service has no
authority jo lmpose such a requirement.
but does encourage Faderal agencies io
use thair NEPA docomeniation 1o
illuntrate their noalynis of Endangered
Bpecles Act [ssuss.

o Service reserves the rght 1o —

requost thel &o sgency prepare @
biological assessmant. One commenter
questioned the right of the Sardce o
reques! essesements when such are nol
otharwine required by the Acl. Anothar
commenter fearnd that the Service
would routinely mquest fisld sudies
with many of the cheracteristicn of
hiological easessments, regardiess of the
action’s potentiai affects. the
peeeptability of @ goneral feid
reconnaisnence, or the obligation of the
Service o provide guidence and detn
The Service's requast for a biological
asgeasment or for Gald sudies s not of
mandstory effecy & Federal agency may
reject any auch request. The Service
recognizes thal consuitalion irvolves o
two-way flow of information. It will =
alweys strive 1o provide deis that are <
avallable pnd 1o apzist in designing or in
eonducting studies (within budgetary
conatratnts and avallable slaffing) or in
gathering duta through consultation.
Puragraph {c) of §402.12 covera the
request by & Federal agency for a
spected list from the Service This
perggraph wap sdopted from
§402.12(b}{1) (first sentenge] of the
proposed rule. Porageaph (d) of $40212
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involves the Dhrector's issuance of a
specien liat. This paragraph was adopled
from § 402,12(bj[2) of the proposed rule.

# hiological assessmant process
veging when a Federa! agency decides
thul its mction is & majer constriction
Btivily. us discussad in Lhese
regulations, or i decides thut it wifl
vuiuntarily prepare 5 biologleal
tazessment. The Federal agency or the
dezignalad nan-Faderal FEQrSaSr i tve
requests Informalion on whether Hatod
or propoaed apecies or designated or
proposed critioal hahitat may be presoni
in the action area, Within 30 doyu of
receipl of thal inguiry, the Director will
respond with & fist of any such speciey
ind eritical habitat that may be presenl,
as well as the svailasle data |ar
references thereto). This may inclods
recommimndations for studies or surveys
that may unsiai in the preparation of the
fiological nssessmant,

Comtrary to the conlentions of sevesal
commenters. the request for s species
list in mandatory wnder section e for
&ny major construction activity, unless
the Fedaral agency forwarda ita own Jis
Far the Direciors concurrence as
expiained below. This s ol g
burdenssme requirement, sven for
gppargnl "no efeat” actions. since the
2airm process, inchiding the Dirgciors
rédponge thal no lisied spocies ar
critienl habitat occurs in the action area,
may be carried aui withow delay
through the NEFA process,

In response 1o comments, the final
requlations explicitly allow the Federal
ageEncy or the designated non-Federa]
representative o proceed with the
dreparation of the biological ssssssmani
priar to receiving & species list from the
Service. In this gituation, the Fedaral
agency or the designated nos-Federa)
represeniative is reguired to rofify the
Director in writing as to the species and
critical habitel that are being included
m the ssseagment. As recommended by
three commenters, the Service will
respond to this notification in writing
within 30 days a8 to whether it concurs
with the apecies and critbeal habitat to
be covered in the biological assessment,

One commenter suggested that an
npplicant should have un Oppaftunity o
ingﬂrmaﬁy rtqlucat & spocies lisl fo asain
it during the planning stage of & project.
‘I'he:Tf:ha E:I'phﬂal-;f h:ﬁn preparation
af & biologicel nasessment within o
ays of recaipl of this “informal” Jist,
the commenter thought that the Servigs
shoald not amend the list at a Lator time.,
The commenter appears to e
asvocating an opportunity for enrly
coneultation. which (s provided Jor
under §402.11 of this Bral rule.

Nevartheloss. the request that a
specien list not be modifted once issued

might buckfire on the applizant, becayse
§ 40214 raquires corsultation on all
listed specios-and critical hahitat that
may be affected by a Fedarsl action.
Evan if & species |8 inndvertently
omitiad from the species it end
binlogical assesnment, the Act
nevertheless requires that H must be
coamidered in satisfying Lhe
requirements of section 7la)(2) Thua. the
sooner the Service notifies the applicant
of addibonnl species o be m::'lnEed ine
required hiological assessment, the
soonezr the congullation will be
complelad

In sddition to listed or proposed
Hpeciea or designated or praposed
critical habitat, the Sarvice will include
candidate species in the species list.
Candidote species arg e species
being considered for listing but not yet
the subject of 8 proposed rule. This will
infarm the Federal agoncy and any
epplicent of potential proposats for
listing. Condidete species have no iegal
status and ars sccorded no legal
proftection under the Act, and thins the
Federal agency need nod include them in
# biclogical asseasment. Howeaver,
should & candidnte species hecome
proposed ar listed prioe o completion of
the uction. & eonferonce or formal
consuliation may be required.

Several commenters asked thal
species st ba “sile-specific® and nai
regional in scope, One of these
commenters urged the Service to include
only speciad actually known or balieved
1o occur in the action area. The Service
Agrees that the apecies lat should be
tailored to the action ares and that fisld
personne] should take cars that the Lst
is not overincluaive. However, the Act
requires the Service fo provide & Liat of
all linted or proposed species that "mmy
be present” in the ection aren. Thus,
migratary species that “may be present”
&t some paint within the aotion asea
must be included in the spacies st

fnother commenter said that the
Sarvice whould inelude only specios in
the lial that it beileves may be affected
by the action. This spproach iy oo
consistent with section Flc], which
requires & dincloaurs of all apecies that
"may be present” (n the action ares, The
commenl would elag eliminate the
Federal agency's right to make &n initizl
evaluation of possibie effects 1o each
ipeciea.

Cne commenter's conclunon that a
determination of no adverse pffect afir
receipt of the upecies llst. but haiors
preparation of the ssspssmenl,
eliminates the nend 10 prepare the
ass=asment and conclodes consuliation
I8 ervoneois. The biological asdessmaont
16 eaed 1o determine whether en activity
“in [ikely 10 adversely alTect” |isted

spacies or crilical babitat. Cansulinbion
does not eonclude uniess the Servics
CONOUFS 10 whiting with the fnding of the
biological assessmem indicating that the
actian in not likely 1o adversaly affo
linted spocies or critical habitat,

The Service has clurfied paragraph
(d](1) o accommedate the concem af
the House Committee that bizlogical
Baseasments not he requirsd on T4 ferf
Construction activities affecting
Erﬂrn:--d Epeciss or progosed grifical

abitot orly. However. if g spraies list
ingludes both Hsted and proposd
apecies, each must be considered 1n the
biological essesament sa reqiised by
segtion 7ic) of the Act

Concemed that the Federal aguncy
should receive all Information during the
Assedsment pToOness. one commemnter
asked that the species Jist be dalivased
1o both the Federal sgency and its
designaied non-Federal representative
due to the sgency's respansibility 1o
supervise (e preparation of the
assemamenl. The Service declines 1o
inciude this requirement in the rule, but
will forward & copy 1o the Federal
sgency, if reguested. It is the Foderal
egency's responaibility to decida
whether it wants 1o designats s non-
Foderal representative. and if ong is
designatod. the species list will ba soni
to the representative s requested by the
Federal agancy.

Several commenters suggesied that
the Service's ability to recommend
“necessacy” studies or aurvevs would
cenirevene the “best availaklo sciontific
and commercin] data” standurd of
section 7[a)(2), The Service agrons that
the proposed language may have
hﬂpﬁed that sdditional studins or
PUTVEYS were required o AEceasdry o
complete the azsessment Therefore, the
senience is changed Lo staie thet the
Service mny recommend studies or
purveys that it believes would assion in
the preparation of the assssament. A
new aenlance i ales added 1o clanfy
that such & recommendation is not to be
canstrued as the Service's opinion that
the Federal agency has failad 1o satisfy
the information standard of sestion
Tal{2) of the Acl This change preserves
the Service's prerogative lo request
further studies if deemed appropriate.
while recognizing the ullimate
responslbility of the Fedara] agency to
sacure the beat available dats. Two
commefiers puggesied that the reqguest
for studies be [imited fo atudios
necessary to locate wnd assemble
slready exiating date. The Service
declines to so Limit the scope of studies
il may request.

Paragraph (=] of §402.12 {4 cermed
over from §402.12[b}3) of the proposal,

U
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I requires & party proparing a biological
essexament in verify its apacies list with
the Sarviee i, after 80 days from the
recaipt af of eencurrence with the
species list, if has yet to commence the
preparation of the papesament, & writlen
verilication, an suggested by one
commenter, in nat required since thal
would be Lonstamount to issuing &
gecodid apecies ling, contrary 10 the
informal nature of this venfication step.
The Federal egency may, on its own,
document the verification receivod
under thia paragroph in ia
sdministrative record. A3 raquastad by
one comimenter. tha Bervice hag
disttnpuished the initintion of the
biolkegical nspessment time pariod {time
of receipl of or conourrence with a
spacies list) from the point 81 which
actial preparetion of the essessment 1o
n

ot comments meceived, a new
paragraph [ entdtled “contents™ has
been added. Soms commenters arguad
ihat Federal agencies should be roquired
te include eertaln minlmum research
mathods or Aetivitdes (o the preparntion
of & biologicel assessment, Ona
commenter suggeated thal pra ra of
biolegical assesaments should:

{2} condun! & sciendfically sound onmbe
inspecilan of the ares sffecied by the nclion.
whitch must urless othersise disected by ihe
Eervice, includes o detailed survey of Lhir area
ta eletermine I {la1ed ar proposed species ace
presend ar ocowr seasonally and whether
waitable habitat exists within e area for
vither expancding the maisting populanian or
poteniial relmirodection of populations

&) interviow recognizced experis an the
species al [aaus, incloding hose within the
Fish and Wildlife Service. 1he Mationsl
Marine Fisheries Service. Sizte conaervalbon
dgpeEnches, univeritios and othesy who may
hawe data ool yet Found tn acienttfic
Eteraturd;

el review litecatuss and plber scieniific
data Including recosery plans if avalinhle o
édetermme the species” distribution. hakitat
peeds, and oiher bHelogical requinemenic

[d] review and aaalyzs the =fecio af the
actien on ke apecies, i jerms af individuesks
and populattons, ieleding considrration of
ihe imndirect and comulative effects of the
scltian an the sp=ciss and habitat

(=] amalyze aliemate actions tbal may
pravifes consrrvaion maasoree snd

£ conduct any atudies necepary b fulfill
ihn requirements of {a) throagh {=] above.

The Service agrees thal assessments
should be a3 complete end tharough ga
possitle. but declines to Impese strict
misirrum standards that all blalogical

JAsgessments must satisfy. The asbove-
ligted activities, which may be
performed in preparing an assessmant.
are endorsed by the Service as items
that a modal assessment would fnclude.
Howewver, the nature of the Federal
action may ool warrant carryving aul all

of these research activibes or studies,
and soma of tha steps may oot be
technoiogically feasible in ceriain cases.
Therefors, the new paragraph (] oniy
casttning suggestions of what @ Federsl
ngency may mciede in a biological
aazEsament

One commenter askod the Service 1o
expiain the difference batween the
dugree of information neaded in a
biologleal sssesament and the degres of
information needed to initate formal
consuliation when the aetion dues not
require the preparetion of an
assessment, In both cases the overall
information standard is the same: “besi
scientific and commaercial dats
available.” The difference erisas n the
process, If a biological aasessmant is
prepared, i must inclede not only the
data but also s pyothesls of the data
invelving an axalysis of the effects of
the acticn. Busleally. the assessment
EErVes nA 80 cal instrument aod
gan be wasd by the Federal aguncy "lo
build its case" g to whether s particuler
acton ks Lkely 1o adversely affect a
listed species or ita critical habitat If the
Service concurs with o determisation of
“not likely to ndveesely sifecL” then
formal coneultation is not reguired. If an
asprspment is ool required, the Faderal
agency need only submit dats to the
Service to inltiate Tormal connilialon
pursient o § 402.14c), ,

Paragraph [g] of §402.12 which denls
with the authority to incorporate sacliar
biologicul sesessmeants by reforence as
the asseqament for 8 current propossl, s
adopied from the last two seniences of
proposed §ad2iafbi{i} In those
instances where 8 proposad Federal
action |a identical, or very similar, o &
previous action for which & biological
assesament was prepured, the Federnl
agency may no! need (0 prepare & now
biological anseasment.

Ome commenter requanied thai
language be added to clarify that a
previous hislogical assesnment baing
incorporated by reference could have
boen part of o prior EIS or erea-wida
aseesament. The Servics decilnes to
make the changs notng that the form of
the previous Malogical ssseaamant
{whether in an E15 or other document)
has ro bearing on whether it meets the
conditlens for incorporation by
referance.

In rosponss to comments, the
conditions that must be mel far
imcorporatian by reference gre clarified.
The biological sasessmenl reguirament
may be fulfilled by incorporating by
reference the sarlier biological
assessment and supporting data info &
written certification that! {1} the
progosaed achan invelves aimilar
impacts fo the same species In the same

geogrephic ares; [2) ne ndw species
have been Listed of proposed o eritesl
kabital designaied or proposed for the
aclion area; and [3) the biclogical
gasezement hus been suppiemented with
any reievan| chinges in imformation,

Condition (1) has been exponded o
allow lncorporation by reference i the
propased action invelves similar
impects {rather than oo new impacia)
The term “or administrative unit™ has
beer dalated ns il is substantialiy the
game g “geographic area,” The Bervice
adds “for the actlon ares” at the end of
condition [2} to clarify the scope of the
eprtification. Finnlly, condition {3} is
changed te allow Federal agencien o
incorporate s former bioiogical
azsesement by refecence while
supptemanting il with any relevant
changes in information. This change
clarifies the intent behing this
paragraph.

Paragraph (k) of § 46212, which cross-
references permit requirements undsr
the Act that may spply to the
preparation of a biological assessment,
in ndapled s proposed in
402 12{b1{4)[). The Service belisvas
that the references in the rule are
ndeguats to alert Federal agencies and/
or designsted non-Fedarnl
repeesentatives of the need 1o consider
applicable permit requiremeants, rether
than incleds the appropriats section 10
permil requirements in hese
regulations, as suggested by one
commenter. Certain fieid work might
involve the take (fe. harassmenl. karm.
eic.] af listed species which, abaent
permit, would violate sections 9 or 4(d}
of the Act. To avoid possible violations,
the Federal agency or non-Federal
repreasntative should apply for and
obtals 4 secton 10 1 for such field
work, Those individuals nﬂm,g ot
field studies or other research without &
permit during the section 7 conpultalian
progess are subjpeat 1o the probibitioes of
the Azt and other applicable wildlife
lnwe The Service emphasizes that
permits should be obteined Il takings of
any listed species are pnbcipatad,

Prragraph [i) of §402.12 spocifies the
time period for completing & biological

pasesgment and seta oul the
tequirementa for any needed extension.
This peragraph is taken substantisily
from §40212(5)(8) of the proposed rule.

Twio commenters asked that the ruls
require wrilten notices of ail extensions,
regardless of whether an spplicant is
invalved. A weitten notice from fhe
Fadoral ageney to the applicant is
required if an extension is egreed apon

betwenn the Sarvice and the Federsl
ignney, and such written nolice must be
provided by the Federal agency prior to
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the expiration of the 160-day lime
period. However, the Service declines in
fequire a weillnn notice i an applicant is
nal invalved in tha consaltation,
beceuse reaponsibiliy for the

rrnpura Hen and esmgletion of the
nnioRical assessmani rests with the
Federal apescy. The Service will defer
I the needs andd judgment of the
Fedreral agency which can document the
extension in It administrative record

Anoiher commanter asked that the
Service explain thet the 160-day time
period beging oo the dete of recelpt of
the-apecies list [or the date of receipl of
the Direcior's concurrence with the
Federal ngency spacias list). This change
has been made since it cierifies whan
the ime period begins and is consiatent
with the Intent of this paragraph.

As noted ebove, if nn applicant is
mvalved the 160-doy period may not be
exfended unless the qnn:};flmﬂdﬂ Lhe
applicant, before the close of the 180
day perjod, with & writien sialement
setting forth the estimated length of the
proposed extension and the reasons
why an extension is necessary, The
applicant has no remedy 10 expediie the
peeparution of the hinlogical assessment
under section 7{c) of the AcL Thee, the
180-day time period is subject i an
indefinite extansion &t the Federal
agency’s prerogative. The Service lacks
stafutory authority to impose an appeal
PrOCeES Lo beview pxtenslons, o
requasied by bwo commenten,

Paragraph {f) of §402,12 which
requires the submission of completed
pinlogleal assesaments Lo the [irecior
for review, is sdopted from propased
§90212(bY4) i) In response [o two
commignts, the Direcior will meke s
wrltlen responss within 30 days after
recalving the complete axseasment as io
whather or nol the Sarvice concurs with
the findings in the aasessment, This
change provides Federal agencias with a
written record acknowledging the
Servioe's raceipt of the blalogicnl
asnessment and indicating the resalis of
the Service's review,

A new sentence is added to this
paragraph to clarify thal the Fedesal
#RENCY may initiaté formal consultation

scancurrently with the submission of the
ssseaamedl to the Director,

In response o one comment, the
Service declinens to subatitule “Servies”
far "Director™ in this paragraph, 1t
important that the Disecter or hig
suthorized representative directly
recrive Lhe biological assessment for
review 90 that 8 hmely review can be
faciliiated,

Paragraph (k] of 140212 governing
the use of & completed viologpeal
assenement. i derived from
§40222(b)I7) of the proposed ruie Once

———r.

the biclogical assesument hes been
compieted, (he Federal spency must
cansider whather formal eonsuliation
should be initisted or I & conference s
necessary. Three commenters noted that
a written notice of concurrence shauld
b issued by the Direcior if the Serviee
ngrees with the Federal agency's finding
that its action is not likely to ndversely
effect listed species or critical habitat
[t the Service concurs in writing that
formal eonpultation iz noi needed), This
commen! has bern accommodated by
appropriate changes lo paragraphs (j}
and [k},

The propesed §40213{b](5),
"Apstgtance from other sources.” has
noi been included in the biological
assesament section of the final rules,
The substance of this paragraph has
been included in the final §402.08
dealing with designated non-Federal
ropresentaiivas. The firnf bwo sentences
have been deleted since a Federsl
agency may obiain essistance from any
soorce 1o sid in the preparation of a
blelogical sssessment [or ather aspect of
consilialion), and il does not sesd to be
authorized in these regulations; One
commenter suggesiod that the Service ba
included as & soures of information;
however, sassistance from the Servies is
already included in nppropriate sections
of the reguiations,

Section 40243 Mfermal Conpultation

lafermal consultation is an optional
procedure that includes all contacts
batwesn the Service and the Foderal
agenay of the designated non-Federal
representalive prior to formal
consultation, f required. 11 is designed
primarily to except from the formal
conaultation process those proposed
dctions which, upan further informal
review, are found not likely to adversaly
aifect & Lisled species or critical hebitaL
If the Service concura with such &
determination. formeal consultation is not
required. The final rule is adoptad
largely by combining proposed
§% 402.12(2), 402.15(c), and 402.15[i)F1),
inle one composite stalement of the
purpose end scope of infopmal
eonsultation

Several commenters disagreed on the
scope of informal conaultation, Cne
comementer felt that informal
consultation sheuld nslude all dialogue
betwaen the Service. the Federal
agency, and any designated non-Federal
represenintive in determining whather
formal consuliation is required. Another
commenler retammended that infarmal
conswiation be available if Hsted
spocies are found in the action area, The
Service believens thet informa)l
consuitaiion encompasses all of thase
communications between the Service,

the Federal agency, and the designated
non-Federal representative, as well as
others. The Service is svailable for
informal coneuliation at any time; the
decision on whather to seek informal
gonsultation ta thal of the Federal
agency. The Service agrees that, if
requeated a8 & part of informal
consuliation, it should participate in
MEPA scoping mesiinga.

The Service declines io specify
uniform levels of contact thal must be
followed in eonducting informal
consultationa. Existing relationships
between the Service's feld or regionil
offices and particulur Federal cing
mandate meximum ﬂixihil]t}'.%:
presen: syslem is working well and
efficiently addresaes the needs of other
Federnl ngenclon, and it la therefors
retaingd.

Bacause informal consultation is an
optional wiw that is under the
control of the Federal sgenicy asto its
initiation and duretion. the Service
declines to require nolicss of initation
and,/or termination. Such a atop would
meraly place paperwork burdens on tha
Federal agency In an othorwise
volunisry process.

As noted in f40212, biological
npsassments are requlred for major
construction activitiel To clarify a
procedursl point, the Service notes that
the biological nesessmeant process may
be copducted simulianeously with
informal consuitation if desired by the
Federal agency, or the Federal agercy
may choose o undestaks the biological
essessment witheot nny informal
conguliaiion. Whether or not a
biologieal assesament is required, the
Federal agency may choose to enter inlo
Informal conauliation,

[n response to mony comments, the
Service has made numerous adjustmenis
troughout these regulations io
eliminate references o informal
consuliation a8 & prarequisile to formal
consuliation. The Service agrees that
such & proeess would not be workable,
both as & result of limiled consultation
resaurces and the need Lo respact
Frderal agency progrum discrotion, As
previously noted, the proposed ruls
required formal consultation if the
action “may adversely affect” listed
ipecien or critical habital, "Bensficial”
sctions wers excused from formal
consultation if the Service concurred
during the mandatory informal
eonauliation, Since informal
consuliation has been made strictly an
opttonal procesa in this final rule the
Service reteins, from the 1578 rule, the
“may affect” trgger for formal
consultetion i 402,14 of the final role
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agency determines that ils sclion "may
alfect” linted spocies or critical habilat,
thien Tormil conanliation s required
unless an exception applies, One
gxpeplinn is thal o Fedesal agency may.
through nformal conaultation. witlize the
pxpertiss of the Service 1o svalunle the
agnncy's assessment of potential effects
or {0 sugges! modificetions 1o the actlon
fo avaid potontial adverse effects. H, aa
& resiult of informal consuliation, the
Federal agency defermines, and the
Service concurs. that the actien (or
medified action] is “not likely Lo
gtdvarsely affect” lsted species or
esitical hahitat, then formal consultation
i# ool required. The consaltation process
would lerminaie with the written
concurrance of the Service, Therefors,
through this informal conmuliation
process. thoese sctivities which are found
io have benaficial. discountable, or
irsignifican! effecis upen lisied apeciss
or their critical hebitats could be
deemed to be in compliance with section
Fla}2] without formal consultetion. f &
"not likely 1o adversely allecy”
determination cannot be made during
informal consultation, then formal
cofnnulimiion ts required lor thoae
Federal actions thal “may affect” lsted
species ar their critical habliet.

In short, the fnal mole retalns the
general reguirement for farmal
consuliatien i the Feders] agency
determines that i1s sction "may affect”
listed speciea or critical habitet. The
Federel agency may. howevar,
voluntary informal consultetion with the
Zarvice, forego formal consulinHon and
promptly implement aclions that the
dgency and the Service agree are nol
likely o ndversely affect listed species
ot erftical habltat. The Servies finds that
this pelormulation of the consuliEton
process (s not signilicantly diffessnt
from the current practics, excepl thal as
i resili of informal consultation.
biglogicat epinions will no longer be
required for ections that "are not [oely
io adversely affect” listed species or
critical habitat

The Service could not sccommodete
all cancerns expressed on this issus,
Two commenters conlended that the
"may adversely affect” standard for
initiating formal connultation yielded
1po moch discretion 10 action agencies.
They stated that such & thresho
ahift tha benefit of the doubl from one in
{favor of the listed species to one In favor
of the Federil agency’s action. Noting
ik Service’s expertise on wildlife
{sgues. the commenter urged the Service
io reverne thin shift. As noted above, the
Zarvice did not inlead to reversa the

& 4 burden of prioof with the focus on
% J

procedural barriers for actions which
the Sarvice belizves nre not likely to
keve gn adverse ellecl, while relaining
full protection for lisied speciea or
critical habitat. The changes noted
shove address these commenters’
concerm- However. ather commenters
who nuggesied a ahift (s the burden of
prool cennot be accommadated, The
commenters that urged & “would
adversely efect” standard for tiggerng
formal eonsultation, a standard that
might be interpreted ap reguicing &
ghowing of effecis that dostroy ar
adversely modify critical habital or are
likely to jeopardizs the continned
exigience of linted l?ﬂutrﬂ. Are
uesting o trigger [or formal

:Eut:lm.u.]!;l?un Eﬁ the Service belisves in
too closs to the “jeopardy” standard of
section 7{a}{2). The threshold for formal
conaulintion most be set sufficiontly low
to allow Federal agencies to satiafy (el
duty to "insure” under section Tlali2).
Therefors, the burden is on the Federal
agency to show the abeence of likely,
adversa affects to Haled species or
critical habitat as & result of its
P action in order to be excapled
from the formal consuliation obligntion

The Service belioves that tnfarmal
cenaultation is extremely lmpariant and
ey resolve potential conflicta [adversa
effects] and siiminate the need for
formal consultation. Through informal
consulistion, the Service can work with
the Federal egency &nd any applicant
and suggest madifications o the petlon
to redisce or elimingte adverse effecta, I
& Faderal agency modifies /s action ao
that the action is not likely to adversely
affect listed wpecien or critical habitat,
then formal consultation is not reguiced.

Section 402 14  Formaol Consuwltation,

These regulations require Federal
agencies to review their actions 1o
determing whether they "may affect”
linted apecies or critical habitat, Formal
consiliation procedures must be
inltiated |f such & situation exdsfa.
unless, with the written concurrence of
the Service. the Federal sgency
determines through informal
consuliation and/ or through the I
hivlogical asseasment process that Iis'
action is not likely to sdversely affect
listed species or exitical habitat, As
noted above in regard to § 402,13, the
final rule odopts the “may affect”
stendard of the 1978 rule, with & special
provision allowing sctions "mot likely to
advarsely alfect” 1o by-puss the formal
consultation process a8 & resull of
informal consultation with the Sarvice

Paragraph (o] of § 902.14 sets oul the
requirements for formal conaultation.
This pacagraph is a composite of

§ 402.15, Paragraph (b], which seta st
the exceptions io the initiabon
requiremani of [a}. was token primarily
from proposed §§ 40212[b)7) end 402.15
[b] and fc]

The Service declines to substitute
“may" for “shall” in describing the
Federal agency's responsibililies in
paragraph {a), 88 requested by one
pommenter, Federal agencies have an
ohligation under section T[a}{2] of the
Acl lo determine whether their actlons
may alfect listed species and whether
formal consultation g required under
these regulations. However, the Bervice
does not intend to mandate the timing of
thin review. which is solely af the
discretion af the Federal agency. Eacly
reviow of its &ctions is 1o the advantage
of the Federal sgency so that
complisnce with section ¥ can be
attained without undue delays to i
action.

Paregraph (o) aleo includes &
peovialon far the Directar 1o reques! &
Federal agency o enler lnto
conguliation, Two commeniers saked
tiat the fnal rule empower the Director
1o require a Federal agency 1o consull
Although the Servics will, whan
appropriate. reguesi consultation on
particular Federal actions, (1 lncks e
authority to require the inftistion of ..,
conaultation. The determination of” __

posaibie effects is the Federal lrEnt!.l"m; —

responnaibility. The Federal agency

the ultimate duty 1o ensurs thal ils
actions are not likely to jeopardize listed
epecies or advernely modify aritical
habita Federal agency makes the
final declalon on whether consultation is
roquired, and i likewiss bears the risk
of on erroneous decision,

Thi |ast sentence of proposed
§402.15{a). dealing with Bervice
assiglance lo Federal agencies. hus been
delsted as it s more appropriately
gddressad in the preamble, The Federal
agency may obtain Information and
advice from the Service. but this is a
supplement to, and not & substitute for,

ormal consultation. The Servica

Itevas that there should ba s

tinuous dialogue between the
Cprvice end the Fedaral agency

" invelving the exchange of Infermation
; and essistance as part of the formal

consultation.

Unless & Federal agency chooses 1o
avail itsell of the exceptions In
peragragnh (b, it must initate formal
eonauliaton if ite proposed action “may
affect” listed species or critical habitat.
Any possible effect. whather benelicial,
benign. adverse, or of an undetermined
charactes, triggers the formal
ponsultation requirement, an soggested
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by one oommenter, However, although
informal consultation (s nol required,
Federel ageney may use thet process
and/or the bislogical aessssment
FIOCEsS 1o ramove an action thal s el
Hkely lo advorsely affect” liated specins
or critical habitai from the formal
consultalion reguirement,

Propesed paragraph [c). 0 “no advesse
elloct” excaption, was aflocked as
weakenlng the Aci. One commentar
remarked that this proceduce
unroalistically ailows Fedoral agencies
lo determine the presence of &
“detrimental affect,” through informal
consultation, when the precise objective
of formal consultation iz 1o reach that
same goal. The Service does not agres,
becauss [ormal connuitation la
conducted to determine if an action is
likely to jeopardize the continued
existence of listed species or reauli in
the desiraction ar adversa modifioation
of cratical habital. Adverse effects may
exiat without constituting jeopardy.
Howevar, the Service has changed the
trigger for formel consullation to “mey
affeat”™ with certain axceplions
contained in paragraph (bl

The exceptions In paragraph [b] o
denved from the “will not adverssty
affect” exception o p sad §40Z15(c)
and from iciffnunﬂrm:gﬁ of the
prefiminary biglogicsl opinion in
proposed ldna.Ia&:[gh] The first excepticn
is modified 1o “not likely to adveraely
alfect” o meke the bislogical
assessment provisions compatible with
the fermal consaltation provisiona.
Under section 7c} of the Ast, a
biological sesessment ia completed 1o
factlitate compliznce with the
consultition provisions of section Tak}
by identtiving whethor any species or
caiticel habitat is “likaly to be affected.”
if the Fedaral agency delarmines, with
Service conourresce, that (i action is
not fikely to adversely afHect any Hsted
species or critieal habitat thers is no
need lor {ormal consuitation,

Impoying the time delays and
information responsibilities of formal
conmultation on such actions would nol
provide any additienal protecion to
listed species or critical habitat and mAy
discourage inleragency cooperation.
Regulatory Nexibility (s appropriate here
1o eliminale undue burdens, By r:qumg’ i
the Service's “wrilten concuresnces” w
a “not itkely (o adversely affect” finding
5 & prerequisite io invoking the
axception to formal conaulfation, the
Service believen it has retalned
adequate review authority theough
informal consultation, If the information
made available during informal
consullation ia not suffictent 1o make
this determination, formal consultation

is required. The case of Remero-Barcelo
v, Brown. 643 F2d 835 {1st Cir. 1981).
rev'd on other grounds sub nem
Weinberger v. Romero-Barcels, 458 U 8.
305 (1982}, dows not preciude this
ehange. That declsion interpreted the
1978 rule but did not 821 o minimem
threakold lor initistion of formal
consultation under the Act. Parageaphs
{a} and [b), as adopted. are totally
within the statulory suthority of the
Sarvice.

The ather exeeption to the general
[prmial consultation reguirement |s the
confirmation of & preliminary biological
opinian &s the final biological opinion. If
early canoulintion takes place,

Service will iasue & preliminary
biolegicel opinion. When the
proapective applicant applies for a
Federal permit or license, the Faderal
ggency may request that the Service
confirm Lhe preiiminary biological
apinion ae final biolagical opinlon
that would have been lssued affer
formul consultation. If the Service
reviews the proposed sction and finds
o pignificant changes in the acticn &s
plennad and oo significant chenges in
the information used during sarly
consultation. such o confirmation will be
insund. Consultation is required If the
preliminary bislogical opinion ls not
rmed.

Paragraph [c]} of 540214 specifies tha
required contents of & requent for formal
consultation. This paregraph is adopted
substantiglly from proposed
§540212(b)(7) and 402.15(d).

According 1o one commenter, the
Information requiremenis of paragraph
[ck which mpply to all actions involved
in formal ::umuluﬂm_l-liﬁﬂmm_
authosity, The Service Tias

on fo use the "bent scientific and
commercial data available™ and the
overall respansibility to consalt In good
feith under section 7{a)[2) as ample
autharity for the informalion
requiremants. Progoned item (i),
requiring o list of Federal agencies that
have jurisdiction Ln the action ares and
how they may be alfecied, is oo broad
singe much nfﬂm information woold ba
unrelated to the conpultation Other
Federal actions that are interrelated or
Interdependent would be discuased
ilong with the effects of the action.
Therefore. this [lem is not (reluded in
the final rule. The remaining ilems are
eapential iy deiermining the parameters
of the action, the extent. duratjon, and
severity of ild impacts, and the effects of
other actions in the action ares. The
Service relains theze esseniisl
information requirements, although it
has noted under subparagraph (5] that
only "relovani” reports, including

environmental impaci malemenis, glo.,
naed be supplied becauee connyltations
will in most cases be ompieted priae i
tho production of Enal NEPA
documantation for the subject action.

The concluding sentencey of
paragraph {c] permit Federal agencien,
subject to the Direcior's approval, 1o
tailor their requests for cansultation o e
particular sagment of & comprahensive
plamn g0 long as the effects of the acton
&s & whole are conaldered. To clarily
this passege. as requasted by one
commenler. the Service uses the
axample of the mansgement, pursuani o
a comprehensive plan, of 8 National
Wildlife Refuge thet is inhabited by
listed species. Section 7 consuliation
mey e vnderinken oo & sagiment of thid
mAanegjemanl program. such an hig-gams
hunting. and & biologicsl opinion will be
izgued on that ghese of the program
only. However, in formulating its
biolagicel opinion, the Service must
consider the effocts. including indirecy
effects. of the action as a whuole, and
cumulstive offocts of unrslated
management programe in reaching the
conclugios of “jeopardy™ or "no
jeapardy.” The concluding pamage of
paragraph (c} ilustrates the Moxibility
inherent in the formal cansulintion
process and the care with which the
prolections of sectian 7 ars pressrved,

Paragraph (d) of §402.14 repeuis the
required infarmation slandeard of seclion
flajfz) “best scientific and commercisl
dats available.” This paragraph ia
sdopted essenlially without change from
proposed §402A8[d)(2), excopd that,
pursuant to publit commont, the Service
changed “biological information™ to
“gcientific and contmercial dete” o
bring the langmage of the regulation in
line with the Act Doa commanter
suggeeted thet the phrese “or which cen
be developed during the consultaiion
process” be removed from this
paragraph. The Service bes modified the
wording to state thel the information
raferred Lo in thin paragragh is
information that can be obtained during
the consullation, Wa beliave thet
infermetion could become available at
any tme during the consuliation. and
such lnformation should be submitied o
the Service for ite consideration. The
leglalative hintory of the 1578

pupports this provislon

H.R Conf. Rep. No. ae7, oath Cong., 15t
Sess 12{1079). The Service i? natisfled
that this ph ndoquitsiy
mundntalpati:g:: of the best availyble
acientific and commercal dots, equires
Fedarel agencien to supply thin dato ol
any Hma dunistg formal connulinticn, and
recogmizes thil this information
requirement ia a Federal sgency

U
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respansibility—nol an ebligation of the
Service

Paregraph [d] of §402.14 also adopts &
porfion of $400.15d1(3] of the proponed
rule that reguires the Federal agency to
provide any applicant with the
opporiunity to participate mn formel
consultations. including submitting
infermation for congideration during the
consultation. The remainder of propozad
f402.15(d)[3) was deleted becauas i
duplicated alher paris of the final mole

Paragraph (el of §402.34 establishes
the time perind for conducting formal
oonmultations and explains lbe process
for extending the consuliation period.
The paragraph ia adopted subsiantially
as proposed in §402.15 el with cectain
technizal, clarfying amandments.

The Amendments changed the uming
raquirsmeni on the conclusion of formal
consultition from the 80 daya ariginally
gstahlinhed by the 1578 rule to a
maximum of &) dayas or to such lime
periods as discussed below. If an
applicant is imvolved, the Service and
the Federal agency may mutually sgres
1o extend conmuliation for ap bo B0
additonal days withaut the conzent of
the applicani, provided that the Service
gubvmits o the applicant before tha
close of the nidal B0-day n
wrilten stalament sething forth (1) tha
reasons why a longer period is required,
[2} the information that is required i
complete the conzuliation, and (3] the
estimated date an which the
conauliation will be completed. A
consuliation involving an spplicant
cannol be extended (or more than 63
days withoul the consent of the
applicant. The biologlical opinion muest
be delivered o the Federal ageney and
any applicent prompily after the
comelusion ef formal consoltation
{within 45 daval.

One commentor auggested that a
provision be added that would reguire
the Secvice to issun 0 aotice cencluding
formal consultaton with a finding that i
has sufficieni information 10 propare a
bizlegical apinion. The Sernce declines
o adopi this eomment, 41 the end of the
oi-dey pered |unless extended), the
parties to the consuliation realize thai
the Service has but 45 daye to deliver tta
biolegical opinton to the Federal agency
and any applicant, & mandatory notice
el “sufficient Information” might be, in
some cases. mislesding by creating the
impression that sdditional infarmation
or gtudies may nol be advisable, The
Service musl develop ils biological
epinton besed upon the best acientific
gnd commercial data availabla
regardless of the “sufficiency” of thai
data. Thernfore, the suggested change
does not accursiely reflect the legal

framewerk within which the Service
mual opeTale

The Gervice has defined the statuiosy
directive fo tasue biolegical oplniona
“prompily after” the eonclusion of
{ormel comauitaton as requiring the
delivery of & biologtcal oplnlen 1o the
Federal agency and any applleant
wilhin 45 dnys, Severdl commenters
ngreed with this atipulsted deadline ua
latg as the applicen! retaing some
pontrel over extensions. Cither
commenlers fell that the 45-day pernod
was excessive, and they argued that the
opinion drafting period should either be
worked out with mutunlly-agreeahls
extenalons or the opinion should be
issued by the end of the consultation
perind. The Service retaine the 45-day
drafting petiod as consistant with the
platutory requirement and as @
pacessary ke period 1o further refing
biniogicnl apinions after the conelusion
of formal consulistion.

O gentence has been added to
paragraph [e] to acknowledge the ability
af the Sarvice and the Federal egency.
whers no applicant is lvelved. (o
extand conmtliation for & mutually-
agreeabie Hme period. This clarification
satisfies the request of one commenter.

Peragraph (f] of §402.14. which
governs Service requests for addinonal
Information. is adopled fram
§ 402.15(11i1] of the proposed rule. The
Service declines to rennme this

aragraph “extennion of consuliaton™
E!DB'IHE that topic & genseally covered
in paragraph leﬁ

In some cases, the Service may
determing thal rdditional infermaton
would anhance the formulation of its
biological opinion, To cover thia
aituation, the final rule adopta the
procedures dlecunned by Congress in the
legislative history of the 1978
Mmendments, 5. Conl. Rep. No. 857, 8dth
Cong., 18t Seas, 12 [1978), When
edditional deta is balieved to e
advantageous. the Service will reguest
an extenrion of formal connuliation
When the Service requeats sush an
extenaion; it will identify the types of
additional data rought for assialing
consultation. The Sarvice will, to the
extenl practicabie, and within exisling
budgeinry and personne] reptrlelions,

iide madiatance in planning sludies,
EEr:iithg relevant dams. and providing
recommendations thal may he
necessiry 1o oblain the sdditonal data.
The responaibility [or conduciing and
funding eny studies, however, balongs to
the Federel agencies pe the applicant
and not to the Servica,

The cammenis recelved on this
paragraph coverad a wida specitum of
apinion as 1o the breadth of the

Servioe's suthority to request additional
datn. Some enmmeniars questoned the
gtatutary authority of the Service under
{his provision. and they erroneocusly
intorpreted the Bervice's ability to
request additionsl data as the authonty
1o reguere an extension of formal
consuliation to obiain such data. Thelr
pogition was that additionsl data was
oot @ valid reason for seeking an
patension of formal consultation and
thai additional datas should only be
goughl when chtaining it would nat
delay the consultation and when the
Servic I3 willing 1o fund the studies
Another commenter went further.
supsesting that the request for
additional data be tregted asan
extraordinary measere that should e
invoked "reluctantly and anly on rare
prepgions.” The commenter aald that the
Service should sffirmatively state that
pxisting data is presumed 1o be
adequate end that the Service bears the
hurden of demonatrating inadeguacy
before sesking additional data

On (ke other end of the apectrum,
several commoniens feulted the Service
fior mof requiring &6 exisnsion so that
additional datn could be obizined under
this paragraph. Citing the Federal
pgency’s stataiory duty to use the “best
scientific and commerclal daln
gvaileble” and the declsion in Hoosevelt
Compobalio international Park
Commission v. EPA, B84 F.2d 1041 {181
Cir, 1982] [“Pisizion case™], theas
commenters noted that Federsl agencies
are required by saction 7iaj[2] to do "all
that |is] practicable™ to develop
information for the consultatinn. Fittstan
case. supra. Actording to the
commenters; the proposed rule gave tog
much dissretion 1o Fadomnl agencies in
contrelling the information wied in the
consulintian process-

The Service adupls the proposed rule
becuuss It recognizes the need for an
oppartunity to request sdditional dals
while deferring to the Congressional
intent that consultation have a definite
end point. Additional data may be
requesiad by the Service, but the Service
in not relieved of ita duty to issue &
hiological opinion unless eppropriale
time Exiengionn gre obiained under
puragraph (e},

However, Federal agences and
applicants are cautloned that they bear
the burden under section 7a)[2] o show
that they have obtained the best
available scieniific and commercial
data. This is not the Service's burden of
obligation, but the Servica does have the
reaponaibility to elert the Federni
agency and any applicant of areas
whero additional dets would provide 3
betier information base from which 1o
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fermulate o biglagien| opinion. This
advice from the Service 1 intended to |
hain the Fedaral agency to better satiafy
ita duiy o insurs thal ite action (s not
Lkeiy 19 jespardize ligied speciss op |
acversely modify criticsl habilab

A Service request for additional data
will nat ba used as & vehicie for
berdening spplizants with snnecessary
studies and inordinate delays, as fearad o7
by one commentar. Au in the Pireion ¥
case, these reguests will be limited to
reddily oblainable data that would =~ |
aisist the Bervice in formulating lis |
bislugicil opinion: [n paragraph {f), an id
Fillston. & distinction musi be made
belween mguesis o specisl rosearch
projecls and reguests for rouling,
cutiomary dath collection activites,
Mareover, paragraph (] does not lake
ihe final decision regarding Lhe
acquisition of additional data away
from the Federal agency. The agency
atill Bas the discreton 1o reject the
Service’s requast for additional data
provided it iz not arbitrary or capriciou
in duing so. The paragraph hes been
clarifind 10 s1ale that the Fadesal
agency, when collecting additonal data,
shall do 50 1o the extent practicuable and
within the imeframe of the agreed upon
R E

The Service, it requeniing additional
data. will nol comment as 1o the overall
adequacy of the Federal agency's duta.
[t 8 the agency's burden to obiazn
credible data, The Service’s request for
aiditionai data, just as the Federa|
egeney s inability to complele sny
Breed upon coliection of dats, ahouwld
not be intsrprejed as evidence that the
Fedoral agensy has falled to meet the
tnfgrmation siandard of ssction Flal2);
i would merely repregent the Service's
belie] thas the additional dala would
improve the consuttation data bese so
thiil it cauld issue the best biological
opinion possibla. The Service, therefore,
nas added languaga to the final rule to
clarify this provision

As didendzed above, i an extension is
nob-agresd 1o-in accordance with
Edragrﬂrh [el, the Sarvice shall lasoe &
inlogical opinion baszad on the best
scientific and commercial dats made
avnilable during the consuliation. The
Conferency Raport to the 1979
Amendmeants slates that o thia
siluation, the Federal agensy hasa
continuing responsibility 1o make a
teasonable effort 1o develop additional
tata, H.R. Conf Rep. N, 507, 06th
Cong., 2d Sess. 12 {1979}, By initiating
informal consultation with (he Service ar
an early stage of the development of a
propesed action, the Federal agency
wailld. in most ceses. mintmize 1he need

to request an extensizn of formal
cansultation because of a lack of data.

In formulating its biological oplnion,
the Service mus! provide the “benefit of
the daght” o the species concerted,
H.R. Conf. Rep. No. B9, sapra, a1 12, ln
addition, a biologleal opinion maost be
developed wirthin the consultation
timeframe based upan the best sclentific
and commercial dats wvailable. Thoigh..
regiiested by several commenters. tie
Grrvica |5 not suthorized (o sonditon lis
“no jeopardy” opintons with
“safeguards” or to (2sus “may
jeopardize” opintons in retaliation for an
agency refusal to extend consuliation ar
to develop additional data.

The Service was requesied io fruh!iah
availability netices [or bislogica
opinions o facilitaie public participation
in the cimservation of listed species. For
Lhe reaseons nolad previously (o
response o & general comment. the
Service declinen to impose such &
requirement on itself as an amendment
to parageaph (.

Paragraph (g} of §402.14. which sets
gul the Sarvice's responsibilities during
fizrmnl consultation, [s adapted from
proposed §402.15{f with only minor
chenges to clarfy the Service's
reapongibilities. The public commuonts
cancerning paragraph {(g) focused on the
fifth ifom: the responsibility o discuss
the gvailability of reasonable and
prudent alternatives. The Service is
commitied fo working closaly with
Fed#tal agencies end any applicants In
the developmant of rkasonnble and
prudent alternatives. However, the
Servioe is unable to sgree that g drafi
reasanable and prudent alternative
should be excluded from the biologicel
apinion if the Federal egency disagrees
&8 It [1n reasonablensas, na sugpested
by ane commenter. The Service will, in
most cases. defer to the Federal
Bgeriay's experiise and judgment as 1o
the feasitility of an allemative.
Mevertheless, in those irntances whers
the Service dinagres=s with a Faderal
agency's nasesament of the
reasonabileness of its sliematives, the
Service must reserve the right to include
those alternatives in the biological
optnion 1T it determines that they are
“reasonable and prudent” according to
the standards set out in the definition in
# 402,02 the Bervice cannot abdicate its
ultimate dily to formutate thess
altérnatives by giving Federal agencies
contral over the content of a biologieal
optnlat

Paragragh (2] provides for Federal
agency and gpplicant review of the
basis for any finding contained in draft
baniogical epimons, including the
availability of rezsonshle and prudemt

alternatives. Four commenters requested
that the faal rule clarify whether an
applicant was entitled (o recelve o capy
of the draft bislogical opinion, The
Gervice beligves that the gpplicant
should participate in the review and
shauld regeive 8 corpy of the deaft
opinian from the Federal sgency. The
final rule includes this provision,

The reienss of draft opinions te
Fedursl sgencies and any applicanis
[through the Federal sgency| Facilitntes
8 mare mesnlagiul exchangs of
informatien. Review of draft epinions
may resell in the development and
submission of additional deta. and the
preparation of more thorough biological
opimiann, Two commeniers opposed the
release of draft biclogica! opinionas.
Although they were supportive of open
eommunication and mmdislion betwesn
the Service and the Federal agency
during the consuliation lime period, the
commenters opposed Federal agency
reviaw of draft spinions bocauss
sgrnciesd could bring preasure on the
Sarvice to modify & particular
reasonable and prudent alternative or to
convert the opinien’s conclasion from

“jmopardy” W “no jeo ' thers
ware any dlimuunmm regerding
the reasonable and prudent alternatives,
noted the commenters, this could be
done in "further discuasion™ after the
issuance of te biological opinign. The
Bervice disagrees that Federal agency
review af draft Blologicel opinions will
reaull in “rewrltien” biological opinians,
unifess valid bislagical Feasons mandate
8 chenge. Federsl agency roview of draft
apinions helps engure tha tochnical
accuracy of the opinion. and may esve
time and regources by resolving these
isgies sarly. The Service believes thal
the avetlability of draft biokegicnl
opinions Is & menningful process and
has retained it in the final rule. As noted
previously in the "Definitions” section.
“furthar dincuasion™ has beon deleted
from this rule, Thuw through the
discussions betwean the Service and the
Federal sgeccy amd any applicant
during formal consuitation end the
peoviaion io review drafl biologicel
ppinions, the exchenge of informeton
for the developmeni of reasonable and
prudent alwematives [ sufficient

The proposed rule stated that the 45-
day deadline for delivery of the final
biclogical opinion would be suspended
wihile the Federsl agency refmined the
drefl opinion, Seversl commaniera
complained that such 8 suspeneion
wiruld viglate the statutory desdlines for
toncluding formel consultation and that
the applicant would be powerless 1o
farce an end to the consultation.
Although the proposed rule provided

.
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thal, "[iJf the draft biolopeal opumwan
ool retuwmaed to the Service within
reasonable period of time. the Service
will lssup & final hislogteal opinion,” the
Service ngrees thal the meaning of “s
reasonable period of Ume" reqguires
clarfication, Therefore, o actommodate
ihese commesnte. the Service now
requires the Federal agency to secure
e applicant’s writien cofnent [o an
extonzion for a specified \me period if
the 43-day deadline is io be suspanded
while the draft opimion s under review,
I rio exiension is agresd 10, the
binlogical opinion will be lzsued within
45 davs of the conclusion of [ormal
comsaltation

Ansther commenter suggested that the
Service be roquired to deliver ita
biologicel opinion within the Foderal
egency's MEPA fimeirame wo that the
biclegical epinion can be included
without delaying the release of the
agenoy's WEPA document. The Sarvice
will Rftampt to eoordinate all
environmental reviews with the
eunsultation, However. special timing
problema undesr other Federal stafoies,
or failuee 1o enter inte the cotsullation
procass early in ithe planning slage of an
action, ie mot & justifeaton for altering
the required tmsframe establizhed
under the Act. If a particular Federal
agency needs speclal procedurss to
handie ite consultation responsibilities,
the Service wrges the development of
eounterpart regulntione under §400.04,

Paragraph LEL1J'|hB' glen been modified
to reflect that the Service, in formulating
itd biological spinion, any remscnable
and prudent ulternatives, and any
reasonable and prudent measures, will
usa the best solentifle and commercial
data available and will give appropriate
consideration o any beneficial actons
taken by the Federal sgency or
applieant including any actions takon
prior to the initiation of consulistion

Paragraph (h) of §402.14, which desls
with the conlents of & biologlcal oplnion,
is agdopind with minor, lechnical
correations from proposed §402.15 [g)
{h]. The final rule distinguiahan that
information or materal which will be
inciuded in i biological opinion Bom
that which will be provided with &
biological opinion.

The biclogical opinion will includa: [1)
a summary of the inlormation on which
ihe opinion is based: (2} & detailed
dizcussion of the effects of the agtion on
listed species or critzal habitay and [3)
ihe Service's opinion a3 to whether the
action i likely to jeopardize the
continued existonce of a ligted apecies
ar resull in the destruction or adverse
madification of coitical hiabitat, The
buological opinion will conclude (hat
either: (1) the scuon 48 not likely o

|[eopardize the continued exstence of
linted species or regull 0 the destrastion
or ndverse madilication of enical
habitat (& “po jeopardy” biological
opintan], or (2} the actlon is (keiy o
E!npar:h:: the continued existense of

sigd apacies or resull 1o the desttuctan
or adverse modification of critical
hishital [a “jeopardy™ bielogical
opinion],

[f & "jeopardy” biclogical opinion is
issued, tha Service must idanlify and
irzcluda regsonable and prudent
glternatives, if any. thal will pveid
jeopardy ard thal the Federal agency or
eppiicant ean implement. If the Service
is unable to develop reasonakle and
prudent alternatives, i will indicate
that, to the beat of its knowledge, there
ire no such alternatives thal would
satiafy the standard of section Taj2].

Paragregh {i] of §#02.14, which
govems incidental taking under sechon
Flbii4) of the AcL is adopied essentially
s preposed (o § 402,19, Thin paragreph
is included in the formal consuliation
saction of the final rale becauss of Lhe
direct relationship betwesn final
hiological opinions and incidenial taka
slatemedia.

The 1882 Amendmenis changed
sectlon T[b] o include provisions
concerning incidental 1aking of specisa.
The new provisions incloded in sections
7[b}i4) and Fold] of the Act are
designed to resoive the situation whees
& Federal agency or an applicant hes
bren advised. through & Einlngﬂul
opinian, that the proposed aclion or the
sdoption of the reasonable and prodent
aliermativels), will not vialate section
7laliz] of the Act, but the proposed
gction [or adopted alternative] will
reguit in 1aking individuals of a listed
specien Incidantal o the achion, The
new provision stafes thal, if the action
complirs with specified terma and
eonditionn, the resulting Incidental take
will not be & vielation of any "laking"
peohibitions establinhed by sectlon 4[d)
or 8|a)(1} ol the Acl

Az noted in the public commenis, the
availability of an “incidental” taking
exemption theough the section 7
congultation process s 8 welcome
clanfication made by the 1882
Ameandments. Howevar, many
commeniars requesied additional
guidence oo this subject, and sevaral et
{hat the proposed ruls wae cumbarsome
and burdansome. The Service balieves
that the foliowing discussion will clarly
Lthe tneidenial tike provinion and
explaln the incentives for compliance
with sections 7lalZ) and 7[k}{4) of the
At

Il an agmncy action meceives & "no
prapardy” binlogical apitton, or il the
Federal agency adopls any reasanahie

ard prudent altermative provided io s
“jeapardy” biological epinion. then the
gction may procesd in compliance with
gection 7. A neldental take statement
will be provided with the biological
ppinion when the achvily may
inoidemtally take individuals of u listed
species bul nol 5 MAny a8 to jeopardize
their continued existenca. 1f the action
proceeds ip compliance with the lerms
and conditinns of the incidental teke
statement, then eny resulling incidenial
takings are exempt from the prehibitions
of section 4d] or @ of the Aci, No permit
is pequised of the Federal sgency or any
applicani b carryang out the action, as
one pommenter cantended, The
biological opinion, plus the Incidenial
take glatement. opecile as a0 exemption
upder saation Fiol{2] of the Asl
However, this exemption ts limited to
pctions laken by the Federal agency or
applicant that comply with the lerms
and cenditions specified in the
incidentsl take statement, Compliance
with these terms ond conditions is
mendatory to gualify lor the exemption
from section 4(d] or @ of the Act. _
“Actions thal are not in complisnce with
the specifiad measures . ., remaln
sibject to the probikifion against takings
ihat is contained in section 8. 5. Rep.
Mo, 418, 67th Cong. 2d Sean. 21 [1282),
Thereiore, the Service mannnt miks
these terms discretionary, as urged by
poe commenier,

Paragraph {(]{1) staies thal where
incdental 1akings may ocour, the
Suervice will provide with the biclogicai
opirian 1o the Federal nguncy and
applicent & written sintement that: {i]
ppecifies the impact, L, amaunt o
extent. of such anticipated tncidental
vike of the species thiat doea nol viclate
section Tiad 2}, (if) specifies thase
reugnnabie and prudent measures
neceEnsay OF aTpropraie lo minmige
such impact, (1] sets forth the lerms
and conditons, including, bul no
limited to, repocting requirements, thal
must be complied with by the Federsl
ggency or any apglicant in order 1o
implement the reasonable and prudent
measures specified undee (ii] abave, and
fiv] pecifies the procedures to be used
in handle or dlspose of gny individuals
of & species gotuzlly laken Several
comments wers rageived on these
elements of the incidental take
statemant

Pechuas, L some CASEE: exac
numancal limiia on the amount of
pa-:Tmﬂ:lI:rJE ngidental I.Ell‘il'l-ﬂ will be
difficuli to determine, the Service moy,
in agcordance with ([N} specify the
extenl of anticipated take 1hat will not
wvilile section 7ia) 2j of the Act. The
impact of & particular action may only
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be precictable in tprma of the extent af
land or mernne aren 1het may be
alffected. Precise numbers of individuals
at may be taken are preferabie to
descriplions of the exiend of disrupton
and will be provided when they can be
computed, However, the Service
resarves the Noxibillty in the rale so thal
the mos! eppropriate standasd for an
individugl comsulianon cin be usad. The
dervice declines 1w endorse the use of
numerical amounts in all cases over the
use of descriptions af extent. because
for seme species loss of habitat resulting
in death or injury to individuais may be
mare deleterious than the direct loss of
4 certain number of individuala
Likewige, the Service declines 19
theorparate tnto the final rule the
camment that would focus take levels
on population numbers end secevery
plan guidelines, if available. One
cummenter suggested that two figures or
levels be specifisd: "the expected and
the acceptable amount or extent” of
lake. This approach offers the benafil of
Riving a “cawsion” signal ta Federal
ugancies of applicants as they spproach
o possibie probiem with the mcidantal
takings resulting from Lhe sation. Steps
could be teken to correat the course of
the action before the threshold of
reinitiation [level of maximum
anticipaled take] is exceeded, The
Servioe recognizes the met of this
approach but does not reguire thal i be
leltowed under the final rule because it
may not be appropriate for all Federal
aclinng,

Pacagraph [1H[1)[ii] states thai the
Incidental take statement shall specify
those reasonable and prudent measures
necespary to minimize the lavel of
incidental take. For the ressons
disciaseod under the definition of
rezacnabie and prodent measures, the
Service has added o new paragraph
(112} to the final rule to clarify that
reaspnable and prudent messuses may
only involve minor ch af do not
altyr the m:jgﬁklﬁm. duration,
ar timing af the action. Shauld the
Service believe that the way lo minimizs
the incidental takings is through
resparch. an explanation of how such
research will accomplish this will be
includad. Any research-ralated
reasonabie and prudent measure shall
be subject to the limitations in
paragraph [i)(2).

Paragraph {i}|1}iii] provides that
reparting requiremants must be included
in the terms and conditions of an
incifental take ptatement. As explained
i paragraph [§]13). thase seporting
cequirements will be Lailored 1o the
nature of the particular Federal zction
and will, to the axtent passible. be

limtlted 1o existing reporilng
TequiremesLs,

Under 50 CFRE 13.45 (FWS] snd
222.23{d) [NMFS}. there ate provizions
CoRceming reporiing requiremanis for
any leking of threataned or endangered
species. These reporting reguiremants
are mat limited to annual reports, ind
may vary in azcordence with tha
particular needs of the species as aat
farth in the incidental iake atatement
Congress did not prohibil the imposgition
of new reporting requirements. contrary
to the assertion of one commenter,

Anather commentsr said that the
disposal procedures in (tem (i){1]{iv]
sheuld refer o “specimeny” faknn, not
o species fahen, The Service han
accommodated the commenter's concern
by inserting “individuals of a species” in
item [iv).

Paragraph [ili4) requirses the Federal
agency or the applicant to immediately
reques| reinitindon of formal
consultation if the specified dmount or
extent of imcidentel take {3 excesded,
One commenter argued that the Servics
13 allowing the “jeopardy” ceiling o be
exceeded in [i[{4]. The Servics
disagreny; however. the Service agrees
thit the amount or extent of take should
not be sof at the threshold of likely
|eopardy. If the astabiishment of such a
kigh taking level were necessary 1o

cover all impacea of & ed sctom, it
in questinnable whether issuance of
"o j " oplrtion is appropriste.

I Is not expacted thet the level of
incidental take anticipated for most "no
|eopardy™ actions wauld come close to
the section F[a)(Z) basrer.

Congress recognized this in the Houso
Roport to the 1983 Amendmenis:

If the specified impsct on the species is
naceeded, the Commatiss expacts that the
Faderal agency or permitiee or icenaes will
immedigisly reinitate consultution aince the
level of taking secesds the impac) specifad
irs the initial section T[EI[4) statnment, bn the
inletim pennd between the mitlation amd
eampition of the few consuliation. the
Comenities would net expes) the Fedesal
SgERTY ar pemmilies or Gronees jo cease all
DFEI'IIHI:H:I urless it was clear thiat the mmjpact
of tbe additonal 12king would couse an
iereversible and adverss impact an the
ppecien:

HR. Rep. No. 567, g7th Cong., 2d Sess.
<7 (1982}, Excending the level of
anticipaied laking does fod, by jlealf,
require the stopping of an ongoing
mction doring reinitation of
consultaton The Federal agency muost
mike this ultimate decision, taking into
cansideration the prohibitions of
sections T(al{2] and T[d]. Further, the
Service will enforce the taking
prohibltions of section 4{d] or 9 if the
continuatien of an actan. aftor the

anticipatéd level of incidenial ake hes
teen reached. resulis in additlonal
takings of Listed spocias,

This provision for incidental take in
no way affects a Federal agency's
responsibility under section 7(4)(2) 1
ensure thal its action is not likely 1o
jeopardize the confinued exisionce of 4
linted species or result in the deatruction
of udverse modifieation of crtical
habitat, The Service agrees with one
eommeniar that the basis for the
conclusion that incidontal take will nol
violate saction 7a)[2} should be
incluced with the hiclogical epinion.

Paragraph (j] apecifios that the Sarvice
may provide any eonservelion
recommendalions with the biological
opinion. Several commenters objacted to
the inclusion of conservation
recommendations in the biclogical
opinion. and quesUoned whether thoan
recommendations were to have binding
force. The comment submitted by the
House Commitiee summarized these
COnCEerna:

Whike the proposed regulaiions conform to
the sisiue regarding the recammending of
“reasmmable and predent aliernafives” anly
where jecpardy ia found, they alao inject &
latally mew concopd refarred 1o as
“censervation recammendatione.” Alithough
we do nat angue with the sppropristensss of
wildiife agencies recommending measures
ket counld be takon 1o lesaen & ﬂtlj
tnpact on endangeoed or thregi Epriss,
mﬂd be mode clear in the regulations that
failare o abide by these recommendations
ifoes not resall m & viclaton of seciion TIs1[2)
of the Act In addition. whils tha hH““ ol
peption 7[al[1) does direct all Feder
Apencien ip “uiilize thomr suthoriises in
lartherance of the purposes of [the Aci] by
carying oul progroms for the conservation of
endangered apeciea and threatensd species”,
we o hot believe that it was intanded that
seclion Fjnll] require developmenial agency
aclicns 10 be trenied aa consarvatioe
progruma for endangeced or threaiened
specier. W also do not belleve that all of the
conaeTvation recommandaiions of the
Secrelary have 1o be lallowed for this
requirement 1o e mel Such wa inlempreidlion
waizld render the moch debai=d provisions of
aechion Tg){Z} redundant and essentially
maaningiess and bring abeut endiess
lnigation,

Accardingly, we suggesi thoi any
congervatian recommendations be
wranamitied 10 action agencies separaie from
biological epinions and that the regeletions
atate plasily that Foifure to ocoept ar
implemenl 1he recommmndaiona doea not
pneAfitale o wmlaton of segtion 7 af the Ach

The Sarvice agraes wilh the
Commities's commanis and has
amendzd the proposed ruls sccardingly
Disccetionary consarvation
recemmandations will be provided with
the hinlogical opinion as & separate
statement rather than as an integrel parl

J



18855

Federal Registsr [ Val 51. No. 106 / Tuesday, June 31, 1906 [ Rules end Regulalions
B

—

af the opinion. In this rule, consscvition
racommendations [402.14(]} are
dincussed noparately from beological
apinions [402.347h]]. A senience hin
been added &i the concluslon of
paragraph |} to emphasize the advisory,
non-hin nature of congervalion
recommendeiiona,

Paragraph (k) of §402.14. which deals
wilh ineretnental steps, s adopted with
mince. technieal changes from proposed
5402, 150§)(2Z). Peragraph (k] applies. al
the option of the Fedural agency, in
#ltuntions whers g gintgle pulthorizes the
Fedoral sction 1o be taken in
incremantal sleps. Such circwnatances
exialed in North Slope Borough v.
Andrus, 842 F.2d 580 [0.C. Cir. 1983),
involving development of ol and gas
resgurcen on the OCS and puauihf:
impacts i the bowhead whale. In viow
of thia decision. these regulstions
provide that s Federsl agency may
proceed with incremental steps loward
completion of the entire acticn if (1) the
biologieal opinion does oot conclude
that the incremental step wouid vinlute
section F{aj{2k {2} the Federa) ngency
cantimies conseltation with peapect to
the entire action and obiaine biologleal
oplnions, as pequirsd. for eack
incremental stop; (3} the Fedaral agency
fulfills its continuing obligntion to chtain
wufficient data upon which to base the
final biclogicel optnion an the entire
iction; [4) the incremenial siep do=s not
violate section 7[d] of the Act
cofcermning irmeversible or irniriavabla
commitment of renources; and {§] thera
in a reasonable lkelibood that the entire
action will not vislate seetan Tia)[2} of
the Act.

In reaponse fo ono comment, the
Service acknowledges thal the
incremental slep process can only be
invoked ot the option of the Fedaral
ngency. regardiess of the Service’s
preference. If the Federal agency
chooses not fo use the incremental siep

; 2. the Service must render its
E:-rgln-,g;ma.l oplnion jor the entire astion

Beveral commeniers thoughi thet this
provisien should ba deleted. Some
thought the subject should be handled
through couniterpart regulations or
limited strictly to Cuter Conlinenial
Bhelf Lands Act cases. Anothar
commanter stated that the inceemenial
step approach (s ill-advised bacause il ia
difficull to halt a project at ite fnal slage
ufler subatantial resousces have bean
invesizd. Finally. two commenters
erticized the approach as & vehicle
granting the Service veio power at any
stage of the Federnl action.

Paragraph [k} (s retelned in the final
rule for poversl reasons. Flrl the
Bervlce adapts paragraph (k] because it
provides a viable connilintion approach

sanctloned by the court in North Slops
Borpugh v. Andrus, supra. The Bervice
fas darified the fisal rule to show thet it
will not deprive a Federal sgancy of tha
apporiunity 1o consult on incramental
#leps if raguestad. Socond. the risk of
section Tial{2] and 7{d} noncomplionce
sheild not be diminished because the
incremental slep epprogch e used
Monetary invesiments of other setions
that do not foreclose the sdaption of
reasonable snd prudent allarnatives do
hot wiglate saction T(d]. If a “jeopardy™
opinian 18 issued al any siep of the
overall ncton & promal cemmedy can be
notghl through the exemplion
procediurs, Thind. consulting la
incremental steps can be a veluable ool
for developing information as an ecton
progreasas.

il pnd gas development an the DCS
ia & multistaged, long term sction thal
provides o good example of the wtility of
an incremental step consiliation. The
Fedornl action occurs in discrele stageu:
the lamne sole, exploration aalivities,
and development/prodiclion acHvitied.
Any analyals of the impacts af
devalopmant/peoduction would be mers
speciilation without knowing what
traets will be laased and without the
information oo the sxtant of the
petroleum resorves discovered during
the axploration phase. As the scope and
location of the uitimate ection is farther
refined, the Federal agency will bave ths
appormnify o conduet studies designsd
Io determine the affacts of that
particular action in that particular area.

The Service ls nmp-:lﬂr:l: to the
commenier’s concern Lhat applicanis
mighi [ace an arducus senes of
conmuliatons under paragraph (k).
whereas & promp! consuliation on Lhe
entire sction would avold & sarles of
reviews by the Sarvice. The Service
reminds spplicantis that they may. in
IFJ‘NFI’LI.II instances. avail themaalvas
i the early consultation procedurs 1o
obtuin & preapplication review of the
remaining stops of the Federal action.

Under paragraph [k}, biologleal
opinions concluoding “no ]tuﬁ:niy." oF
Servica concurrence lettera finding that
& 8tep “ls nol likely 1o adversely affecy”
mint eventually cover each step of the
incremental process. This does nol mean
thal separate opinions must be izsnad
for each atep—several siops may ba
covered in one opinion [eg. OCS
leasing and explordiion setivities)—hui
insignd that eech step must eventually
satinfy soction Flal2] of the AcL A
“jaapardy™ opinion issued &l any stage
nat oaly applies 1o thet slep but to tha
anfire project as well Once a
“jeopardy” oplnlon is issved (enless the
Foderal sgency adopts a reasonable and
prudent altermative provided by the

Service], paragraph (k) 8 tnagplicabls
und the aedinary consaltation process
applies, allowing access to the
exemption process. The commenter thal
coptendsd 1hat this approach is
tantamewnt to a usirpation of Federal
agency siatutory suthority ignores the
feet that this process is at the option of
the Federal agency and that the net
effect of the Service’s action is fo couke
the consultation o revart 10a treatment
of the action as & whole. The Federal
Egency may disagroe with tha Sarvice's
“jeopardy’” finding but it canpot
continue to consuit on an incremental
basis on remeining sleps in the sction,

Ooe commenter inaldled that an
aotion can be halied only il new
infarmation thal was nof previcualy
known becomen nviilable during & later
ninge of the incromental step
ponsultation. However. the Barvice’s
responsibility to determine " jeopardy”
o7 “no jeopardy” places oo widghl on
when, whem, or how dala that is of
nnmpe]ii? force in ite analyais wers
developed. The Service cannot ignore
deta and permit s listed apecies to
become jeopardized because someone
“mizsed™ a pisce of information during
an sarlier step of tho conauliation. Cne
of the criteria for eeinitiation af formal
consiltation is whether new fnlormallan
revenls gifects of the action that may
affect n linted apecies ar eritical habitat
in m manner of 1o an extant not
previoosly conaldered. Tharefore.
incremanial siep consuliations are nod
the enly consulistions aubjecied o this
requirement.

Finally, one commenier objected o
the requirsment for obtaining sufficient
data, notng an allegad abeence of
slatulory suthority, Agnin. Eurainjﬂ'l Ik}
{# not & ereature of statute, bul instead
wis developed so that consultations
could be lnitiaied and focased on o step-
by-step review of segmented Fedoral
actions—especially those wharp, in the
absence of additonal information. the
final determination of "likely jenpardy”
for the entire action would be highly
npeeculative if consulteton were not
limited to the inital step or steps, The
development of sufficient information is
crucial 1o the wlllmate success of the
incremental step process, and. thereiora,
carnal be eliminated from the rule. The
Fodurnl agency must heve sufficient
informatinn in show thet (s ecton |8 mol
Hkely to jnopurdize the continued
exinience of listed species or result in
the deatruction or sdverse modification
of critical bakbitat,

Section 402 .14(1] covers the
termination of formel consultation
Adopizad from proposed §402.15]1)[2}-4L
paragraph [I} was reiained in the section
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an formal consuliation becaune §40214
is the primary mandsiory procedure of
Bart 402

The propased ndle provided that
cansuitation tetminatad with the
fasuance of & “no jeopardy” epinion
unless furthar discussion ook place.
and, if & “jeopardy™ opirion was fssued,
eonsullation torminated with the
Service's receipl of the Fedesal agency's
deelsten on the action. This nofice
requirement wag criticized by saveral
Commenters as unnecessacy and as
extending consultation beyond the lega)
timeframe. As discussed cnder the
"Definitions” gection ebove. further
discussion haz been deleted as a formal
siep in the copsultation procesa. Firthet,
1o aecommuodats the soncerns,
eonsullation termingtés with the
issuance of the biological opisien,
whether “jeopardy” or "no jeopasdy.”
However, the Service believes that the
Federal agency notice of Ansl action
with respect to “jecpardy” oplulos
represants m minimal burden and has
refained U encer 5402 15—
"Respansibilities of Federal agency
following issuance of a bialogical
opinion,” The Service agrees that a copy
of the NEPA record of decision would
meel the notice provigions of B402.15(bj;
the Service disagrees that this approach
causss problems with MEPA
gomplianges.

Finally, one eommenter suggested that
wrilten nofice be required 10 terminate
consuliation if & Federal agency or
appiicant decides to cencel plans or the
aciion that is the subjzct of the
consultation. The Service agreey thai o
written natice of terminaiion i
preferred, and has adopted the
-:Inmm-anl.ar'j suggestion in paragraph
125

Section 48215 Responsibilivies of
Federal Agency Following fesusnce of o
Riologreal Opinden,

Following the receipt of the Service’s
biological opinion, the Federal agency
will make it2 lnel decision on the
gcliomn, Sectlon 402,15 describes the
stepa that the Federal agency should
take after consuliation in concludad,
Paragraphs [a) and (2] of thin section are
adopted substentially withoul change
from proposed §402.17. Paragraph (b) is
adopted from propoasd §402.15{1)a)
{iasl penience].

Several commenters naked that Lhe
Federal agency be required to provide a
statement of ls reasonsz if it has chosen
to diaregard the Service's biological
opinian. The Bervice declines (o
implement this request, begause |1
remeins the responsibility of each
Federal agency to insure that it ia in
complianca with section 7{a)(2} and that

it hod established an administratve
record for & given activity which
demonsirates such complisnco

Faderal courts have sccarded Sorvice
biniogical opinions great defersnce, 11,
therelore, is incumbent upon & Federal
ggency fo articulnte in its administrative
record 113 reasons for disagresing with
the conzhesions of a biological opinion
Bal this s & maiter which is primarily
controlled undes the provisions and
indicigl interpretetions of the
Administrative Procedure Act nol thess
regulations, Thus, the regoestad
modification would add nothing thatl i
nat already required as & matier of
administrative law.

Paragraph [c] points out the
availability of an exempton process i
the Fodersl sagency determines thal ite
proposod sction cannot comply with
section Mal[2), Although not coverad [n
§402.18 the spplicant may also pursue
an exomption if it receives a final denial
of its appiication as & reault of &

“lenpardy” bological opinion, The
Bervice disagrees with one commenter
that the applicant mey seek an
exgmpton if the Faderal ayency issusa
the permit or licenas with conditions
related to secton 7 conmiderstions. The
Ard roquires 8 final agency danial, and
the insuance of & “jeopardy” binlogical
opition on the action, a8 predicates for
an applicant's entry inlo the exemption
process. Ses poctions 3[12) and Fgi(1) of
the AcL

Section 402,18 Hesnrtiotion of Formal
Constulftotion,

Reinitiation of formal consaliation i
required in certain instances as
apecified in §402.18, The reinitdation
requtrement applies only o sctions that
remain subject to some Federal
imvolvement or control. In the cese
where & permit or license bad bean
granted, reinitlation would not be
appropriate unleds the permitting or
licensing agency reteined jurisdicton
over the matter undsr the terma of the
permil or license ar 88 cthepiae
suthorized by law.

In response 1o one comment, the
Service notes its lnck of authority 1o
require Fedeml agencise 1o reiniiate
consultation if they choose net 1o do ag.
MNevertheiess. the Service ahall request
reinitiation when It believes that nny
condition described |6 this secton
applies,

Pursuant to severs] public comments,
sovarel minar changes have been made
ia §402,18 [proposed §402.18). Proposed
paragraph |&). dealing with
noncenfirmation of preliminary
biologteal opinions. was deleted since it
Is more praperly covered in tha
discussion of early consuliation The

standard for reinitation on ncidenial
take statementn in clarified in new
peragraph (8- Paragraph (c] is clecified
to ghow that changes to the action thai
do not cause ellects different from ar
additianal to those considered by the
bialogieal optnion will not require
rettitintion of formal consaliaton,

Summary

The Amendments made significant
changes I8 the consultation
requirements af section 7. and the
Bervice believen that B consisten:
tesponse by the Federal apancies 1o
those Amendments. as implemented by
thin Anal male, will facliitete sucoesabul
complinnce with seciion 7 of the Act,
The Barvice balieves that theso
regulations will serve a3 an effectve
tool for the esrly resolution of potential
conflicts involving lsted spocies.

The primary suthors of this Anel rale
are Michael Young and Nancy Sweeney,
Department of the Interion Patricia
Carter, Patricla Montanio, and Michael
Gouliner, Department of Commerce,

The Department of the Intorior, as
lead egency in the developmant of these
reguletions, has prepeced an
environmenial adasasment in
conjunction wilk this raiemaking. On the
banis of the environmenial anaessment,
it hes been determined that this is not a
major Federal action significantly
affecting the quality of the human
environment within the meaning of
gection 10H2){C] of the Nati
Environmental Policy Act of 1968
[implemented st 40 Puris 1500~
1508]. Therelore. an environmenial
impact stotement need nat be prepaced,
Thass precedural regulaticnn sunply
provide & uniform I]ildpl‘ﬂllﬂ'l for
consuliation required by section T of the
Act, Compliance with the procedosen in
these regulations will not heve any
significant, direct, or indireci pdverse
envircnmentzl impact It also has heen
determined that theas reguletions do not
constimie major rules s defined in
Executive Order 12231, The Department
of the Interior has certifled, under the
terme of the Begulatory Flaxibility Act [8
U.5.C. 601, that these regulsiions will
nol heve a significant economic impact
o o aubatantial number of ameall
entities. The regulations are directed at
Federal actions. The costs to small
entities are those invalved with Hming
and daia gathering, HI'ETLJ:ETEd by the
Faderal agency. Even if the costs woere
pasged o the analysis ynder the
Regulatory Flexibility Act has
concluded that they ere not substnntial.
The Departnenl has determined that
thess rules doyot contaln “collectian of
information” or recordkesping
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